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Analysts are often asked to estimate the value of, measure the damages to, or determine
the appropriate arm’s-length transfer price for an intellectual property owned or operated by
either a professional practice or a professional services company. Analysts are also asked to
develop valuation, damages, or transfer price analyses related to intellectual property owned
or operated directly by an individual professional practitioner. This discussion considers the
many reasons for conducting such intellectual property economic analyses. This discussion
describes the generally accepted intellectual property valuation approaches and methods.
This discussion illustrates the application of several valuation methods through the
development of illustrative examples. And, this discussion presents analyst guidance and
analyst caveats with regard to the reporting of these professional-practice-related intellectual
property economic analyses.

INTRODUCTION

Valuation analysts are often asked to value the
intellectual property owned or operated by a profes-
sional practice or professional services company.
As discussed below, such intellectual property valu-
ations may be developed for accounting, taxation,
financing, transaction, litigation, and many other
purposes.

Damages analysts are often asked to measure
the damages to an intellectual property suffered by
a professional practice or professional services com-
pany owner/operator. Such damages measurement
analyses often relate to tort claims or to claims of
breach of contract.

Transfer price analysts are often asked to deter-
mine an intercompany transfer price related to the
intellectual property owned or licensed by a profes-
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sional practice or professional services company.
Such transfer price analyses are typically developed
for accounting, taxation, or license negotiation pur-
poses.

In this discussion, valuation analysts, damages
analysts, and transfer price analysts are collectively
referred to as “analysts.”

First, this discussion summarizes the various
types of intellectual property that an analyst may
encounter with regard to the professional practice,
professional services company, or individual practi-
tioner valuation, damages, or transfer price analysis.

While much of this discussion applies to damages
measurements and transfer price determinations,
the focus of this discussion relates to professional
practice and professional services company intel-
lectual property valuation analyses.
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Therefore, second, this discussion considers the
many general reasons why an analyst may be asked
to value the professional practice, the professional
services company, or the individual practitioner
intellectual property.

While analysts may encounter many categories
of reasons to value a professional practice’s intellec-
tual property, one frequent reason relates to family
law disputes.

Such disputes typically involve the professional
practice or professional services company owners.
Accordingly, this discussion considers the specific
family-law-related reasons why an analyst may be
asked to value professional practice intellectual
property.

Third, this discussion describes and illustrates
the generally accepted intellectual property valua-
tion approaches and methods. Several illustrative
examples of simplified intellectual property valua-
tion analyses are presented.

Fourth, this discussion summarizes the typi-
cal analysis data sources and analyst due diligence
procedures related to the professional practice or
professional services company intellectual property
valuation.

And, finally, this discussion presents typical ana-
lyst caveats and report writing guidelines for intel-
lectual property valuations performed within the
context of a professional practice or a professional
services company.

TYPES OF PROFESSIONAL PRACTICE
INTELLECTUAL PROPERTY

Whether or not the valuation (or damages or trans-
fer price) analysis relates to a professional practice,
professional services company, or individual practi-
tioner, there are only four categories of intellectual
property. These four categories follow:

B Patents

B Trademarks
®  Copyrights

B Trade secrets

These four types of intellectual property are one
subset of the general category of property typically
called intangible assets or intangible personal prop-
erty.

The term “intangible assets” is an accounting
term. In contrast, the term “intangible personal
property” is a legal term. There are subtle differenc-
es between these two terms. However, for purposes
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of this discussion, we will consider these two terms
to be synonyms.

Patents, trademarks, and copyrights are cre-
ated under and protected by federal statutes. In
contrast, trade secrets are created under and pro-
tected by state statutes. However, most states have
either completely adopted—or adopted the essence
of—the Uniform Trade Secret Act within their state
statutes.

For purposes of this professional-practice-related
discussion, the professional practice may be either
the intellectual property owner (and, particularly,
the licensor) or the intellectual property nonowner
operator (and, therefore, the licensee). Therefore,
in this discussion, the professional practice (or the
professional services company or the individual
practitioner) is sometimes referred to as “the owner/
operator.”

As will be described further below, the profes-
sional practice could either directly or indirectly
own or operate the intellectual property.

In the direct case, the professional practice
(or professional services company or practitioner)
directly owns or licenses the intellectual property.
An example would be a practitioner/inventor who
owns (and/or licenses) a patent or a practitioner/
author who owns (and/or licenses) a copyright.

In the indirect case, the professional practice
(or some other type of private professional services
company)—and not the individual practitioner—
owns and operates (i.e., derives value from) the
intellectual property.

For purposes of this professional-practices-relat-
ed discussion, the above-listed four intellectual
property categories may be expanded slightly to
include what are often called associated or contribu-
tory intangible assets.

The patents category may include patent appli-
cations, the technology and designs encompassed in
the patent, and the engineering drawings and other
technical documentation that accompanies the pat-
ent or patent application.

The trademarks category may include trade-
marks (both registered and unregistered), trade
names, service marks, service names, trade dress,
product labeling that includes trademarks, institu-
tional advertising (including signage), and promo-
tional materials that include trademarks.

The copyrights category may include both regis-
tered and unregistered copyrights on publications,
manuscripts, white papers, musical compositions,
plays, manuals, films, computer source code, blue-
prints, technical drawings, and other forms of docu-
mentation.
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And, the trade secrets catego-
ry may include any information
or procedures that the owner/
operator keeps secret and that
provide some economic benefit
to the owner/operator.

Such trade secrets include
computer software source code,
employee manuals and proce-
dures, computer system user
manuals and procedures, station
or employee operating manuals
and procedures, chemical for-
mula, food and beverage reci-
pes, product designs, engineering
drawings and technical documen-
tation, plant or process schemat-
ics, financial statements, employ-
ee files and records, customer
files and records, vendor files
and records, and contracts and
agreements.

It is not atypical for a profes-
sional practice, company, or practitioner to own or
operate two or more related intellectual properties.

For example, the same product can have a utility
patent and a design patent. The same product can
have a patent and a trademark. The same software
can hold a copyright and be a trade secret. The same
employee procedures manual can hold a copyright
and be a trade secret. The same set of drawings and
schematics can be included within a patent, have a
copyright, and be a trade secret.

Because the professional practice, company, or
practitioner can own two or more related intellec-
tual properties, the analyst may be asked to develop
values for each individual intellectual property. That
is, the analyst may also be asked to value an indi-
vidual intellectual property for income tax account-
ing, property tax accounting, financial accounting,
and many other purposes.

In addition, in disputes related to infringement
or breach of contract, it is often possible for two or
more intellectual property assets to be damaged by
the wrongful action. The analyst may be asked to
measure or allocate the damages amount among the
affected intellectual property.

Of course, the damages analysis should consider
each of the affected intellectual properties. And,
the damages analysis should not double count the
amount of damages by assigning the same damages
measurement to two or more intellectual property
assets.

Within multinational or multistate professional
practices, different business units in different taxing
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jurisdictions can own different intellectual property.
For example, a product design could benefit from a
utility or design patent in country alpha, the prod-
uct could be manufactured with a trade secret in
country beta, and a trademark could be assigned to
the final product in country gamma.

Such multinational or multistate professional
practices may analyze the intercompany transfer
price considerations of each intellectual property
application.

GENERAL REASONS TO VALUE
INTELLECTUAL PROPERTY

An analyst may be asked to develop the professional
practice intellectual property valuation for many
general reasons.

The categories of such general reasons include
the following:

1. Financial accounting: Fair value measure-

ments for acquisition accounting and intan-
gible asset periodic impairment testing

2. Income tax accounting: Valuations for a
contribution from an owner to a practice/
company/practitioner or of a distribution
from a practice/company/practitioner to
an owner, a charitable contribution, aban-
donment deduction, taxpayer solvency or
insolvency analysis, or the purchase price
allocation in a taxable acquisition

3. Property tax accounting: Valuations of

the practice or company or practitioner
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intangible property that are either subject
to property tax or exempt from property tax

4. Bankruptey: Valuations for post-bankruptey
fresh start accounting, determining value
of debt collateral, reasonably equivalent
value of assets transferred into or out of the
bankruptcy estate, fairness of the price of a
bankruptcy estate’s asset sale, and debtor
practice/company/practitioner solvency or
insolvency analysis

5. [Fairness of transaction price: Analysis of
intellectual property transactions between

any two arm’s-length parties, between a
parent practice/company/practitioner and a
less-than-wholly-owned business unit, and
between a for-profit entity and a not-for-
profit entity

6. Forensic analysis: There are numerous con-
tract-related and tort-related disputes that
involve intellectual property valuations or
damages measurement analyses, including
breach of a development or commercializa-
tion contract, eminent domain and expro-
priation, infringement, tortious interfer-
ence with business opportunity, and various
other tort claims

The preceding list presents many (but not all)
of the typical transactional, notational, and contro-
versy reasons to value the professional practice or
professional services company intellectual property.
The purpose of this listing is to demonstrate that
there are numerous commercial reasons to value
the professional practice owner/operator’s intellec-
tual property.

Related to all of these reasons, the professional
practice owners and advisers should be aware that
there are professional analysts who apply generally
accepted intellectual property valuation approach-
es, methods, and procedures to the intellectual
property valuation process. These analysts comply
with promulgated valuation professional organiza-
tion (“VPO”) standards and rely upon a body of
knowledge documented in a set of professional lit-
erature.

In particular, forensic analysts (including dam-
ages measurement analysts) should be familiar
with these reasons, approaches, and standards.
Parties to intellectual-property-related disputes
(and their legal counsel) often claim that intellec-
tual property valuation is some type of litigation-
driven exercise.

In fact, intellectual property valuation is not the
invention of one or more parties who are trying to
gain some sort of an advantage in a dispute. Rather,
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intellectual property valuations (developed for liti-
gation or any other purpose) should be based on:

1. generally accepted approaches, methods,
and procedures and

2. recognized VPO professional standards and
practices.

GENERALLY ACCEPTED
INTELLECTUAL PROPERTY
VALUATION APPROACHES AND
METHODS

All of the generally accepted intangible asset valu-
ation approaches are applicable to the practice/
company/practitioner intellectual property. This
discussion section introduces the cost approach,
market approach, and income approach.

A more fulsome explanation of these intellectual
property valuation approaches and methods is pre-
sented later in this discussion.

Cost approach valuation methods are particu-
larly applicable to the contributory (or backroom)
types of intellectual property. Market approach valu-
ation methods are particularly applicable to intel-
lectual property that is (or could be) licensed. And
income approach valuation methods are particularly
applicable to intellectual property that produces
a measurable amount of operating income for the
owner/operator.

The cost approach is often applicable to the valu-
ation of (1) trade secret proprietary information and
(2) copyrights on internal use software.

For example, the cost approach may be applied
to value the professional practice or profession-
al services company procedure manuals, training
manuals, technical documentation and drawings,
internal use training films, confidential books and
records, confidential customer or supplier files, or
the source code for internal use computer software.

For these types of intellectual property, it may be
difficult for the analyst (1) to assemble comparable
uncontrolled transaction (“CUT”) sale or license
data or (2) to identify intellectual-property-specific
income measures.

The market approach is often applicable to the
valuation of patents, trademarks, and certain copy-
rights. For such intellectual property, it is fairly typ-
ical for the owner/developer to license the use of the
intellectual property to a third-party asset operator.

The various forms of royalty payments from the
licensee to the licensor (for example, royalty as a
percent of revenue, as a percent of income, or on
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a per unit basis) may be used to estimate the intel-
lectual property value.

The income approach is often applicable to the
valuation of patented or unpatented (trade secret)
processes or technologies. The income approach
is also applicable to the valuation of certain trade-
marks and copyrights.

For example, it may be applicable if the patented
product or process (or the trade secret product for-
mulation in process) allows the practice or company
owner to generate increased revenue or experience
decreased costs. This income measure may occur
when the practice or company owner/operator expe-
riences increased unit sales or increased unit selling
prices due to the proprietary feature.

Alternatively, this income measure may occur
if the practice or company owner/operator experi-
ences decreased operating expenses or decreased
other expenses due to a property process.

The income approach may be applied in the val-
uation of copyrights related to books, plays, musical
compositions, or films and film libraries. This is
because the analyst can often identify a measurable
stream of income associated with the commercial-
ization of the copyrighted work.

FAMILY LAW INTELLECTUAL
PROPERTY VALUATIONS

Disputes related to professional practice or profes-
sional services company or practitioner intellectual
property are fairly frequent within the context of
family law. That is, the individual practitioner may
own/operate the intellectual property. Or, the prac-
titioner may own an equity interest in the profes-
sional practice or professional services company
that owns/operates the intellectual property.

Therefore, the following discussion summarizes
several reasons why the analyst may be asked
to value professional-practice-related intellectual
property within a family law context.

Reason 1: Individual Practitioner
Intellectual Property as a
Nonmarital Asset

Some jurisdictions consider property that a practi-
tioner spouse brings into a marriage to be nonmari-
tal property. In such an instance, the analyst may
be asked to value the intellectual property that was
owned by one of the marital parties as of the mar-
riage date.

The analyst may also be asked to value that
separate (nonmarital) intellectual property as of a
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current (say, separation or dissolution) date. Some
jurisdictions consider the appreciation in the value
of such an intellectual property to be a nonmarital
asset.

Reason 2: Individual Practitioner
Intellectual Property as a Marital
Asset

When the intellectual property was developed or
purchased during the marriage, it is often a mari-
tal asset. The analyst may be asked to value the
individual intellectual property (or the portfolio of
intellectual property assets) as of a current (say,
separation or dissolution) date.

The appropriate standard of value is jurisdiction-
specific. The value of such a practitioner’s intel-
lectual property would be subject to equitable dis-
tribution. While the statutory standard of value will
vary by jurisdiction, many jurisdictions consider a
market-derived standard of value to be appropriate
for family law purposes.

Reason 3: Intellectual Property
Owned/Operated in the Family-
Owned Practice or Company

Often, intellectual property assets are an important
value driver in a professional practice or profes-
sional services company that is part of the marital
estate. In such an instance, the practice or company
equity ownership interest is the marital asset.

Often, the analyst may apply income approach
or market approach business valuation methods to
value the subject equity interest. However, the asset-
based approach is also a generally accepted business
(professional practices) valuation approach.

In particular, the asset accumulation method (of
the asset-based approach) may be used to identify
and value an underutilized intellectual property that
is owned/operated within the family-owned profes-
sional practice or professional services company.

Reason 4: Intellectual Property
Highest and Best Use Issues

Typically, all assets of the marital estate should
be valued at their highest and best use (“HABU”).
This statement is also true of any marital intellec-
tual property—whether the intellectual property is
owned (1) directly by the practitioner in the marital
estate or (2) indirectly through professional practice
ownership interest.

HABU issues often arise with regard to
underutilized (or undercommercialized) intellectual
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property. This issue arises when the marital estate
owns, say, a patent or copyright that is in limited
use.

For example, the intellectual property may be
used by one company, in one product, and in one
geographic territory. However, the HABU of the
subject intellectual property may be for numerous
licenses to numerous operator/licensees for use in
multiple products in multiple geographic territories.

The same HABU concept holds for an intellectual
property owned by the family-owned professional
practice or professional services company. The
subject trademark, technology, or software may be
used exclusively by the family-owned professional
practice or professional services company.

However, the HABU of those intellectual prop-
erty assets is to both use them in the family profes-
sional practice or professional services company
and license them for noncompetitive uses to various
licensees.

Whether the intellectual property is owned
directly or indirectly by the marital estate, the ana-
lyst should consider the HABU of the subject intel-
lectual property.

Reason 5: Intellectual Property as
a Nonmarital Asset of a Marital
Business

As mentioned above, an analyst often has to value
a professional practice or professional services com-
pany as part of the marital estate. And, the analyst
often has to consider the entity’s intellectual proper-
ty in the valuation of that family-owned professional
practice or professional services company.

Occasionally, the analyst encounters a situation
where the practice or company is formed after the
marriage (and is a marital asset). However, the intel-
lectual property was created before the marriage
(and is a nonmarital asset) and was contributed to
the family practice or company after the marriage.

For example, let’s assume that an inventor spouse
creates a proprietary product formula or computer
software before the inception of the marriage. The
married couple then starts a practice or company,
and the inventor contributes his or her intellectual
property to the start-up practice or company.

Let’s assume that the start-up practice or com-
pany flourishes during the term of the marriage.
The analyst may be asked to value the portion of the
practice or company value that is the nonmarital
asset—in other words, that is related to the value
contribution of the nonmarital intellectual property.
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Reason 6: Measuring Supernormal
Practice/Company Appreciation Due
to Intellectual Property

Some jurisdictions treat the supernormal appre-
ciation in the value of the family-owned practice
or company to be a nonmarital asset. This situa-
tion usually occurs when the subject practice or
company was owned by one spouse before the
marriage.

The normal level of practice or company appre-
ciation during the marital period is usually consid-
ered to be a marital asset. Any supernormal amount
(above the normally expected amount) of practice
or company appreciation during the marital period
may be considered a nonmarital asset.

This would be the case if the supernormal
practice or company appreciation is due to the
extraordinary efforts or talents of the spouse who
owned the business interest prior to the marriage.
This nonmarital asset issue also occurs when one
spouse owned an intellectual property prior to the
marriage.

If the extraordinary amount of practice or
company appreciation is due to the entity’s use
of the nonmarital intellectual property, then that
extraordinary (above normal) amount of practice
or company appreciation may be considered a
nonmarital asset.

Reason 7: Analysis of Intellectual
Property as an Income-Producing
Asset

Sometimes, the analyst is asked to analyze the
income-producing capacity of the spouse practi-
tioner’s intellectual property. This analysis may
consider both:

1. the operating and license income currently
generated by the family intellectual prop-
erty and

2. any additional operating and license income
that the family intellectual property could
generate at its HABU.

The purpose of this type of income capacity
analysis is to prove (or disprove) that the working
spouse practitioner will have sufficient cash (from
the intellectual property income) to pay alimony,
child support, and/or other payments to the non-
working spouse.
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Reason 8: Intellectual Property
Rights as Part of the Marital Estate
Distribution

It is often difficult to make an equitable distribu-
tion of the marital equity interest in a family-owned
practice or company. This situation is particularly
the case when there is one working spouse and one
nonworking spouse.

In such an instance, the working spouse may
not want the nonworking spouse to own (and con-
trol) say, 50 percent of the equity in the practice
or company. Nonetheless, the nonworking spouse
may be entitled to 50 percent of the value of
the family business. In addition, the nonworking
spouse may not trust the working spouse to man-
age the value (and distribute the income) of the
practice or company.

In order to avoid distributing the actual equity
shares of the practice or company, settlement
arrangements may be agreed to so that the nonwork-
ing spouse receives contractual income interests in
the practice or company intellectual property.

Effectively, these marital dissolution settlement
agreements become intellectual property licenses.
The present value of the expected license income
should equal the value of the practice or company
equity interest due to the nonworking spouse.

With such an agreement, the working spouse
retains control of the subject professional practice
or professional services company. And, the non-
working spouse receives a valuable intangible asset
and a fairly predictable license income stream.

The analyst may be called on to value the intel-
lectual property and to structure the license agree-
ment terms (including the intellectual property
license royalty rate).

DEVELOPING THE INTELLECTUAL
PROPERTY VALUATION
APPROACHES AND METHODS

This discussion section describes and illustrates the
three generally accepted intellectual property valu-
ation approaches, specifically, the cost approach,
the market approach, and the income approach. In
addition, this discussion section describes the intel-
lectual property valuation synthesis and conclusion
process.

The following discussion section summarizes the
analyst’s typical intellectual property due diligence
considerations.
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INTELLECTUAL PROPERTY DUE
DILIGENCE CONSIDERATIONS

When the valuation analysis relates to any type of
professional practice any type of professional servic-
es company, or any type of individual practitioner,
the analyst should understand the attributes of the
subject intellectual property.

The analyst may develop an understanding of
the practice or company or practitioner intellectual
property attributes by answering the following func-
tional analysis due diligence questions:

1. What are the property rights related to the
intellectual property? What are the func-
tional attributes of the intellectual prop-
erty?

2. What are the operational or economic
benefits of the intellectual property to
its current practice or company owner/
operator? Will those operational or
economic benefits be any different if the
intellectual property is in the hands of a
third-party owner/operator?

3. What is the current utility of the intellec-
tual property? How will this utility change
in response to changes in the relevant mar-
ket conditions? How will this utility change
over time? What industry, competitive,
economic, or technological factor will cause
the intellectual property utility to change
over time?

4. Is the intellectual property typically owned
or operated as a stand-alone asset? Or is
the intellectual property typically owned or
operated as (a) part of a bundle with other
tangible assets or intangible assets or (b)
part of a going-concern practice or com-
pany business entity?

5. Does the intellectual property utility (how-
ever measured) depend on the operation
of tangible assets or other intangible assets
or the operation of a practice or company
business entity?

What is the intellectual property HABU?

7. How does the intellectual property affect
the income of the practice or company or
practitioner owner/operator? This inquiry
may include consideration of all aspects of
the owner/operator’s revenue, expense, and
investments.

8. How does the intellectual property affect
the risk (both operational risk and financial
risk) of the practice or company or practi-
tioner owner/operator?
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9. How does the intellectual property affect
the competitive strengths, weaknesses,
opportunities, and threats of the practice or
company or practitioner owner/operator?

10. Where does the intellectual property fall
within its own life cycle, the overall life
cycle of the owner/operator, the life cycle
of the owner/operator industry, and the life
cycle of both competing intellectual prop-
erty and substitute intellectual property?

These inquiries do not present an exhaustive list
of functional analysis due diligence considerations.
However, this due diligence gives the analyst a start-
ing point for understanding:

1. the use and function of the practice or com-
pany or practitioner intellectual property
and

2. the attributes that create value in the intel-
lectual property.

INTELLECTUAL PROPERTY VALUE
ATTRIBUTE CONSIDERATIONS

Numerous factors may affect the professional prac-
tice, professional services company, or individual
practitioner intellectual property value. Industry,
product, and service considerations provide a wide
range of positive and negative influences on intel-
lectual property value. To the extent possible, the
analyst qualitatively and quantitatively considers
each of these factors.

Exhibit 1 presents some of the attributes that the
analyst considers in the professional practice intel-
lectual property valuation. Exhibit 1 also provides
an indication of how these attributes may influence
the professional practice intellectual property value.

Not all of the Exhibit 1 factors apply to every
intellectual property owned/operated by every pro-
fessional practice action, and each attribute does
not have an equal influence on the intellectual prop-
erty. However, the analyst typically considers each
of these factors.

These professional practice or professional ser-
vices company or individual practitioner intellec-
tual property considerations can be either quantita-
tive or qualitative. They may be either separately
documented in the valuation analysis work papers
or performed as one component of the overall valu-
ation analysis.

These considerations allow the analyst to assess
the influence of these factors, either positive or
negative, on the professional practice or profes-
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sional services company or individual practitioner
intellectual property value.

Some of the other factors that the analyst may
consider include the following:

1. The legal rights associated with the intel-
lectual property

2. The industry or profession in which the
intellectual property is used

3. The economic characteristics of the intel-
lectual property

4. The reliance of the practice or company
owner/operator on tangible assets or other
intangible assets

5. The expected impact of regulatory policies
or other external factors on the commercial
visibility or marketability of the intellectual
property

Applying the Intellectual Property
Valuation Methods

The analyst typically attempts to apply all valuation
approaches and methods to value the professional
practice or professional services company or indi-
vidual practitioner intellectual property.

When that is possible, the analyst can develop
mutually supportive evidence and a multifacet-
ed perspective regarding the intellectual property
value. However, due to data constraints, it is typical
for an analyst to rely on only one or two approaches
or methods in the intellectual property valuation
process.

The following section summarizes the cost
approach methods, the market approach methods,
and the income approach methods. And, this sec-
tion summarizes the analyst’s process of reconciling
multiple value indications into a final intellectual
property value conclusion.

Cost Approach Valuation Methods

There are several intellectual property valuation
methods within the cost approach. Each valuation
method applies a specific definition of cost.

Two of the typical cost definitions—or cost mea-
surement metrics—include:

1. reproduction cost new and

2. replacement cost new.

Reproduction cost new is the total cost, at cur-
rent prices, to develop an exact duplicate of the sub-
ject intellectual property. Replacement cost new is
the total cost, at current prices, to develop an asset
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having the same functionality or utility as the actual
intellectual property.

Functionality is an engineering concept that
means the ability of the intellectual property to per-
form the task for which it was originally designed.
Utility is an economics concept that means the abil-
ity of the intellectual property to provide an equiva-
lent amount of satisfaction.

There are also other cost definitions—or cost
measurement metrics—that may be applicable to
a cost approach valuation. Some analysts consider
cost avoidance as a cost approach measure. However,
cost avoidance analyses are typically considered to
be income approach methods. This cost measure
quantifies either historical or prospective costs that
are avoided because the practice or company owner/
operator actually owns the intellectual property.

Some analysts consider trended historical costs
as a cost approach measure. In this cost measure,
historical intellectual property development costs
are identified and trended to the valuation date by
an inflation-based index factor. Regardless of the
specific cost measure used, all cost approach meth-
ods include a comprehensive definition of cost.

The cost measurement (whether replacement
cost new, reproduction cost new, or some other cost
measurement metric) typically includes the follow-
ing four cost components:

1. Direct costs (e.g., materials)

2. Indirect costs (e.g., engineering and design
labor)

3. The intellectual property developer’s profit
(on the direct cost and indirect cost invest-
ment)

4. An opportunity cost/entrepreneurial
incentive (to motivate the development
process)

Typically, the intellectual property development
material, labor, and overhead costs are easy to iden-
tify and quantify.

The developer’s profit can be estimated using
several procedures. It is often estimated as a per-
centage rate of return on the total investment in the
material, labor, and overhead costs.

The entrepreneurial incentive is often mea-
sured as the owner/operator’s lost profits during
the replacement intellectual property development
period.

For example, let’s assume it will take two years
to develop a replacement patent. If the buyer buys
the seller’s actual patent, then the buyer can start
earning income (either operating income or license
income) immediately. If the buyer “builds” its own
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hypothetical replacement patent, then the buyer
will not earn any income (operating income or
license income) during the two-year development
period.

The two years of owner/operator lost profits
during the hypothetical patent development period
represents the opportunity cost of developing a new
replacement patent—compared to buying the actual
seasoned patent.

All four cost components—that is, direct costs,
indirect costs, developer’s profit, and opportunity
cost—should be considered in the intellectual prop-
erty cost approach valuation. So, while the cost
approach is different from the income approach,
there are economic analyses included in the cost
approach.

These economic analyses provide indications of
both:

1. the appropriate levels of development peri-
od opportunity cost (if any) and

2. the appropriate amount of economic obso-
lescence (if any).

The intellectual property cost metric (however
measured) should be adjusted for losses in value
due to:

1. physical deterioration,
2. functional obsolescence, and

3. economic obsolescence.

Physical deterioration is the reduction in value
due to physical wear and tear. It is unlikely that a
professional practice intellectual property will expe-
rience physical deterioration.

Functional obsolescence is the reduction in
value due to the intellectual property’s inability to
perform the function (or yield the periodic utility)
for which it was originally designed. The techno-
logical component of functional obsolescence is a
decrease in value due to improvements in technol-
ogy that make the intellectual property less than the
ideal replacement for itself.

Economic obsolescence is a reduction in value
due to the effects, events, or conditions that are
external to—and not controlled by—the intellec-
tual property current use or condition. The impact
of economic obsolescence is typically beyond the
control of the practice or company owner/operator.

In any cost approach analysis, the analyst esti-
mates the amounts (if any) of intellectual property
physical deterioration, functional obsolescence, and
economic obsolescence. In this estimation, the
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analyst considers the intellectual property actual
age—and its expected useful economic life (“UEL”).

A typical cost approach formula for quantify-
ing intellectual property replacement cost new is:
reproduction cost new — curable functional obsoles-
cence = replacement cost new.

To estimate the intellectual property value, the
following cost approach formula may be applied:
replacement cost new - physical deterioration —
economic obsolescence — incurable functional obso-
lescence = intellectual property value.

Cost Approach Illustrative Example

Exhibits 2 and 3 present a simplified illustrative
example of the application of the cost approach to
value intellectual property.

In this example, the analyst is asked to esti-
mate the fair market value of the copyrights and
trade secrets related to the hypothetical Alpha
Professional Services, LLC (“Alpha”), internally
developed computer software.

All of the Alpha internally developed computer
software is subject to copyright protection. And, the
Alpha software source code and the systems docu-
mentation and user manuals are treated as company
trade secrets.

The analyst is instructed that the appropriate
valuation date for the analysis is January 1, 2022.

The analyst decided to apply the cost approach
and the replacement cost new less depreciation
valuation method.

Exhibit 2 includes the analysis of all four cost
components of the cost approach. Exhibit 2 also
illustrates the analyst’s functional obsolescence con-
siderations. Exhibit 3 presents the detailed calcula-
tion of one cost component of the cost approach: the
developer’s profit analysis.

Based on the cost approach analysis summarized
in Exhibit 2, the analyst concludes that the fair
market value of the hypothetical Alpha internally
developed software copyrights and trade secrets, as
of January 1, 2022, is $200 million.

Market Approach Valuation Methods

The analyst typically attempts to apply market
approach methods first in the intellectual property
valuation. This is because the market—that is, the
economic environment where arm’s-length trans-
actions between unrelated parties occur—is often
considered to provide the best indicator of value.

However, the market approach will only provide
meaningful valuation evidence when the intellectual
property is sufficiently similar to the intellectual
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properties that are transacting (by sale or license)
in the marketplace.

In that case, the guideline intellectual property
transaction (sale or license) prices may indicate the
expected price for the subject intellectual property.

There are two principal market approach intel-
lectual property valuation methods:

1. The CUT method

2. The comparable profit margin (“CPM”)
method

In the CUT method, the analyst searches for
arm’s-length sales or licenses of benchmark intel-
lectual property. In the CPM method, the analyst
searches for companies that provide benchmarks to
the owner/operator company.

In the CUT method, the analyst will more
likely rely on CUT license transactions than on sale
transactions. This is because third-party licenses of
intellectual property are more typical than third-
party sales of intellectual property. Nonetheless,
for both sale and license transactions, the analyst
will follow a systematic process in the CUT method
valuation.

First, the analyst researches the appropriate
exchange markets to obtain information about sale
or license transactions involving guideline (i.e.,
similar from an investment risk and expected return
perspective) or comparable (i.e., almost identi-
cal) intellectual property that may be compared
to the marital estate intellectual property. Some of
the comparison attributes include the intellectual
property type, intellectual property use, industry in
which the intellectual property operates, date of sale
or license, and so forth.

Second, the analyst verifies the transactional
information by confirming that:

1. the transactional data are factually accurate
and

2. the sale or license exchange transactions
reflect arm’s-length market considerations.

If the guideline sale or license transaction was
not conducted at arm’s-length market conditions,
then adjustments to the transactional data may be
necessary.

This verification procedure may also elicit addi-
tional information about the current market con-
ditions for the sale or license of the professional
practice intellectual property.

Third, the analyst selects relevant units of com-
parison (e.g., income pricing multiples or dollars per
unit—such as “per drawing” or “per line of code”).
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Exhibit 2
Alpha Professional Services, LLC
Computer Software Copyrights and Trade Secrets

Cost Approach—Replacement Cost New less Depreciation Method
Valuation Summary
As of January 1, 2022

Estimated Software  Time to Develop Indicated
Replacement Replacement RCNLD
Development Effort Software Component
in Person-Months (in Calendar- [c]
Software System [a] Months) [b] $000

AS/400 4,531 29 66,100

Point of Sale 575 25 8,400

Tandem 3,304 16 48,200

Unisys 1,229 5 17,900

Pioneer 1,807 41 26.400

Voyager 325 12 4,700

Host to Host __ 85 9 1.200

Total Direct Costs and Indirect Costs 11,856 24 172,900

Plus: Developer’s Profit [d] 10,500

Plus: Entrepreneurial Incentive [e] 31.200

Equals: Total Replacement Cost New 214,600

Less: Depreciation and Obsolescence [f] 13,300

Equals: Replacement Cost New less Depreciation 201,300
Indicated Fair Market Value of the Alpha Software-Related

Copyrights and Trade Secrets (rounded) 200,000

[a] The estimated development effort for each Alpha software category is equal to the average of the replacement
development effort indication using (1) the COCOMO software cost engineering model and (2) the KnowledgePLAN
software cost engineering model, rounded.

[b] The estimated time to develop replacement software in calendar months for each software category is equal to the
average of the time to develop the replacement software in calendar months using (1) the COCOMO software
engineering model and (2) the KnowledgePLAN software engineering model, rounded. The final figure in this column
represents a weighted average time to develop the replacement software in calendar months (weighted by effort in
person months), which is used to calculate the entrepreneurial incentive.

[c] Equal to the estimated development effort in person months multiplied by the $14,585 cost per person month,
rounded. The $14,585 cost per person month was calculated by multiplying the blended hourly rate of $82.87 provided
by the Alpha vice president of data processing by 176 (8 hours per day times 22 days per month).

[d] Calculated as (1) total direct replacement cost new times (2) a computer software developer’s profit margin of 11
percent times 55 percent. This adjustment is made because 45 percent of software development workforce represents
outside contractors, the cost of which already includes a market-based developer’s profit.

[e] Calculated as (1) the Alpha present value discount rate of 17 percent times (2) the sum of the total direct and
indirect replacement cost new and the developer’s profit, divided by 2 times (3) the weighted average total
development time of 2 years (based on the weighted average time to develop in person months of 24 months as
described in footnote [b]).

[f] According to Alpha data processing management, the Point of Sale system is scheduled to be replaced and
upgraded in approximately five years. The Pioneer system is also scheduled to be replaced and upgraded in
approximately five years. And, the Voyager system is scheduled to be substantially upgraded next year. Therefore, the
analyst estimated functional obsolescence as follows:

Replacement Percent Obsolescence
System Scheduled for Replacement Cost New* Obsolete Allowance
Point of Sale $10,400,000 20% $2,100,000
Pioneer $32,700,000 20% $6,500,000
Voyager $5,800,000 80% $4.700.000
Total $13,300,000

*Includes the developer’s profit and entrepreneurial incentive cost components.
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Exhibit 3
Alpha Professional Services, LLC
Computer Software Copyrights and Trade Secrets

Cost Approach—Replacement Cost New less Depreciation Method
Estimate of Computer Software Developer’s Profit
As of January 1, 2022

Operating Profit Margin Comparison

Operating Profit Margins

4/1/20— 4/1/19- 4/1/18—
Selected Industry Sectors 3/31/21 3/31/20 3/31/19
GICS Code 7371 - Custom Computer Programming
Services - All Companies [a] 4.2% 4.2% 4.8%
GICS Code 7371 - Custom Computer Programming
Services - Sales of $25 Million + [a] 7.4% 3.8% 2.2%
GICS Code 7373 - Computer Systems Design
Services - All Companies [b] 4.3% 3.1% 2.1%
GICS Code 7373 - Computer Systems Design
Services - Sales of $25 Million + [b] 4.7% 4.3% 1.1%
Adjusted Operating Profit Margins
For For For Three-Year
Selected Guideline Public Companies Ticker 2021/2020  2020/2019 2019/2018 Average
Accenture ple ACN (¢ 11.6% 11.4% 11.6% 11.5%
Analysts International Corp. ANLY [c] -0.5% 0.5% 0.8% 0.3%
Bearing Point Ind. BGPT [c] 4.8% 6.7% 8.7% 6.7%
Cap Gemini Ernst & Young Group CGEY [c] -0.1% 4.7% 9.8% 4.8%
Cognizant Technology Solutions Corp. CTSH [c] 19.7% 20.0% 19.1% 19.6%
Computer Sciences Corporation CSC [c] 6.6% 5.6% 6.2% 6.1%
Electronic Data Systems Corp. EDS [c] 8.7% 10.3% 9.5% 9.5%
Infosys Technologies Ltd. INFY [c] 29.0% 32.7% 33.2% 31.7%
Perot Systems Corp. PER (] 10.2% 6.1% 6.7% 7.6%
Unisys Corporation UIS [c] 7.5% 4.5% 6.2% 6.1%
Wipro Ltd. WIT  [¢] 21.1% 23.8% 22.8% 22.6%
Selected Guideline Public Companies
High Profit Margins 29.0% 32.7% 33.2%
Low Profit Margins -0.5% 0.5% 0.8%
Median Profit Margins 8.7% 6.7% 9.5%
Average (Mean) Profit Margins 10.8% 11.5% 12.2%

Selected Computer Software Developer’s Profit Margin

Computer Programming Services.

Systems Design Services.
[c] S&P Capital IQ database.

[a] The Risk Management Association 2021-2020, 2020-2019, and 20192018 Annual Statement Studies - Custom

[b] The Risk Management Association 2021-2020, 2020-2019, and 2019-2018 Annual Statement Studies - Computer

Note: All of these data are hypothetical and are presented for illustrative purposes only.
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And, the analyst will develop a comparative analysis
for each selected unit of comparison.

Fourth, the analyst compares the selected guide-
line or comparable intellectual property sale or
license transactions with the professional practice
intellectual property using the selected elements of
comparison.

Then, the analyst adjusts the sale or license
price of each guideline transaction for any differ-
ences between the guideline intellectual property
and the professional practice intellectual property.
If such comparative adjustments cannot be mea-
sured, then the analyst may eliminate the sale or
license transaction as a guideline for future valua-
tion consideration.

Fifth, the analyst selects pricing metrics for the
professional practice intellectual property from the
range of pricing metrics indicated from the guideline
or comparable transactions. The analyst may select
pricing multiples in the low end, midpoint, or high
end of the range of pricing metrics indicated by the
transactional sale or license data.

The analyst selects the subject-specific pricing
metrics based on the analyst’s comparison of the
professional practice intellectual property to the
guideline intellectual property.

Sixth, the analyst applies the selected subject-
specific pricing metrics to the subject intellectual
property financial or operational fundamentals (e.g.,
revenue, income, number of drawings, number of
lines of code, ete.). This procedure typically results
in several market-derived value indications for the
professional practice intellectual property.

Seventh, the analyst reconciles the various value
indications provided by the analysis of the guideline
sale and/or license transactions into a single market
approach value indication.

In this final reconciliation procedure, the analyst
summarizes and reviews:

1. the transactional data and

2. the quantitative analyses (i.e., the various
pricing metrics) that resulted in each value
indication.

Finally, the analyst resolves these value indica-
tions into a single value indication.

Exhibit 4 describes several of the databases that
the analyst may search in order to select intellectual
property sale or license CUTs. This is not an exhaus-
tive list.

Exhibit 5 describes several of the print sources
that the analyst may search in order to select intel-
lectual property sale or license CUTs.

16 INSIGHTS ¢ SUMMER 2022

Of course, the analyst may confer with the prac-
tice or company or practitioner owner/operator to
explore whether the owner/operator has entered
into any intellectual property license agreements
(either inbound or outbound). These practice or
company or practitioner owner/operator license
agreements could relate to either the actual intellec-
tual property or to comparable intellectual property.

The CPM method is also based on a compara-
tive analysis. However, in this valuation method,
the analyst does not rely on the sales and licenses
Rather, the analyst searches for comparable or
guideline companies.

The objective of the CPM method is to identify
guideline companies that are comparative to the
professional practice or professional services com-
pany or individual practitioner owner/operator in all
ways except one. The practice or company owner/
operator, of course, owns the actual intellectual
property. Ideally, the selected guideline companies
should provide a meaningful benchmark to the
practice or company or practitioner owner/opera-
tor—except that the guideline companies do not
own comparable intellectual property.

Ideally, the CPM method guideline companies
operate in the same industry or profession as
the owner/operator company. Ideally, the guideline
companies have the same types of raw materials
and the same types of sources of supply. Ideally, the
guideline companies have the same type of custom-
ers. Ideally, the guideline companies produce the
same type of products or services.

And, ideally, the only difference should be that
the practice or company or practitioner owner/
operator has an established trademark and the
guideline companies have generic trademarks. Or,
the practice or company or practitioner owner/
operator owns the actual patent and the guideline
companies produce unpatented (and presumably
inferior) products.

Because of the economic benefit that the intel-
lectual property provides, the practice or company
or practitioner owner/operator should earn a higher
profit margin than the selected guideline compa-
nies. This profit margin comparison is usually made
at the earnings before interest and taxes (or “EBIT”)
level of income. This EBIT margin typically reflects
the pretax operating income of the comparative
companies—a measure of income that the intellec-
tual property can influence.

The incremental (or superior) profit margin
earned by the owner/operator can then be convert-
ed into an intellectual property implied royalty rate.

Typically, all of the excess profit margin
is assigned to the intellectual property (if the
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Exhibit 4
Market Approach

Comparable Uncontrolled Transaction Method
Intellectual Property License Transaction Royalty Rate Automated Databases

RoyaltySource

www.royaltysource.com—AUS Consultants produces a database that provides intellectual property license transaction
royalty rates. The database can be searched by industry, technology, and/or keyword. The information provided includes
the license royalty rates, name of the licensee and the licensor, a description of the intellectual property licensed (or sold,
if applicable), the transaction terms, and the original sources of the information provided. Preliminary CUT results are
available online and a final report is sent to the subscriber via e-mail.

RoyaltyStat, LLC

www.royaltystat.com—RoyaltyStat is a subscription-based database of intellectual property license royalty rates and
license agreements, compiled from Securities and Exchange Commission documents. It is searchable by SIC code or by
full text. The CUT results can be viewed online or archived. The intellectual property transaction database is updated
daily. The full text of each intellectual property license agreement in the database is available.

Royalty Range

www.royaltyrange.com—RoyaltyRange consists of manually gathered and analyzed data. RoyaltyRange reports con-
tain more than 50 detailed standardized comparability factors on royalty rates and license terms. Each report is sup-
plemented with original unredacted agreements, as well as filings and other types of documents. The RoyaltyRange
database focuses on European transactions, but also contains some U.S. transactions. It excludes agreements between
related parties, agreements with undisclosed remuneration mechanisms, royalty-free agreements, agreements where
royalties are expressed in other forms than percentage, and agreements with individuals, universities, and other non-
commercial entities.

ktMINE

www.ktmine.com—ktMINE is an interactive intellectual property database that provides direct access to license royalty
rates, actual license agreements, and detailed agreement summaries. The database contains over 125,000 intellectual
property license agreements. The intellectual property license database is updated frequently. License agreements are
searchable by industry, keyword, and various other parameters. The full text of each intellectual property license agree-
ment is available. This database is also available through Business Valuation Resources.

Exhibit 5
Market Approach

Comparable Uncontrolled Transaction Method
Intellectual Property License Transaction Royalty Rate Print Sources

RoyaltySource publishes an annual Royalty Rates Industry Summary. The Royalty Rate Industry Summary provides
benchmark royalty rate measures covering 15 industries from over 30 years of data. Average, median and interquartile
range (IQR) royalty rate measures by industry are included.

Gregory J. Battersby and Charles W. Grimes annually author a book called Licensing Royalty Rates, which is pub-
lished by Wolters Kluwer. This reference tool provides intellectual property license royalty rates for 1,500 products and
services in 9 different licensed product categories: art, celebrity, character/entertainment, collegiate, corporate, designer
event, music, nonprofit, and sports.

Intellectual Property Research Associates produces three books that contain information on license royalty rates for
patents, trademarks, and copyrights. The books are Royalty Rates for Trademarks & Copyrights, Royalty Rates for
Technology, and Royalty Rates for Pharmaceuticals & Biotechnology.
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intellectual property is the only reason for the
practice or company owner/operator’s superior
profit margin).

This implied royalty rate (derived from the
excess profit margin) is then multiplied by the
owner/operator revenue in order to estimate the
amount of the incremental income generated from
the intellectual property.

This incremental income is capitalized over the
intellectual property expected UEL. The result of
this capitalization procedure is an estimate of the
professional practice intellectual property value,
based on the CPM method.

Exhibit 6 presents a nonexhaustive list of pub-
licly traded company data sources that the analyst
may apply to:

1. select guideline companies for the CPM
method analysis and

2. obtain guideline company profit margin
information to apply in the CPM method
analysis.

Exhibit 6
Market Approach
Comparable Profit Margin Method

Typical Data Sources for
Guideline Company Profit Margins

FactSet Research Systems, Inc.—FactSet
Dun & Bradstreet—D&B Hoovers
Mergent, Inc.—MergentOnline

Morningstar, Inc..—Morningstar Equity Re-
search

Standard & Poor’s—Capital 1Q

London Stock Exchange Group—Refinitiv

Accordingly, there are several market approach
intellectual property valuation methods. However,
each method is based on comparative analyses of
either guideline intellectual property sales, guide-
line intellectual property license royalty rates, or
guideline companies (that own generic intellectual

property).

Market Approach Illustrative
Example

Finally, Exhibit 7 presents an illustrative example
of the application of the market approach in a pro-
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fessional practice intellectual property valuation.
In this example, the analyst is asked to estimate
the fair market value of the hypothetical Beta
Associates, LLC (“Beta”), trademarks and trade
names.

Beta is a closely held professional services con-
sulting company that specializes in the telecom-
munications industry. The analyst is instructed that
the appropriate valuation date for the intellectual
property valuation is as of January 1, 2022.

The analyst decided to apply the relief from
royalty (“RFR”) method of the market approach to
value the Beta trademarks and trade names.

Based on these CUT data (and a comparative
analysis of the Beta trademarks to the selected
guideline trademarks), the analyst selected a 2 per-
cent license royalty rate to apply in the RFR method
analysis.

Exhibit 8 summarizes the analyst’s search for,
selection of, and analysis of, CUT trademark license
agreements. Like Beta, the CUT trademark license
data are all related to the telecommunications
industry.

Exhibit 9 summarizes the analyst’s calculation of
the Beta present value discount rate. This discount
rate is used to present value the hypothetical relief
from license royalty payment projection over the
trademark’s expected UEL.

Based on discussions with Beta management and
based on research regarding comparable telecom-
munications industry trademark life cycles, the ana-
lyst determined that the average UEL of the subject
trademarks was 20 years. Therefore, the trademark
valuation is based on a 20-year trademark license
royalty income projection period.

Based on the market approach valuation analysis
summarized in Exhibit 7, the analyst concluded a
fair market value of $840 million for the Beta trade-
marks and trade names, as of January 1, 2022.

INCOME APPROACH VALUATION
METHODS

In this valuation approach, value is estimated as the
present value of the future income generated from
the ownership/operation of the professional practice
intellectual property.

The present value calculation has three principal

components:

1. An estimate of the duration of the intel-
lectual property income projection period,
typically measured based on the analyst’s
estimate of the intellectual property UEL
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Exhibit 7
Beta Associates, LLC
Trademarks and Trade Names

Market Approach—Relief from Royalty Method
Valuation Summary
As of January 1, 2022

Projected Calendar Years

Present Value of Discrete Projection Period 2022 2023 2024 2025 2026
for the Trademark License Royalty Expense Relief: $000 $000 $000 $000 $000
Management-Provided Revenue Projection [a] 8,634,139 8,358,945 8,042,393 7,720,369 7,377,326
Arm’s-Length Trademark License Royalty Rate [b] 2% 2% 2% 2% 2%
Projected Pretax Trademark License Royalty Expense Relief 172,683 167,179 160,848 154,407 147,547
Less: Projected Income Tax Rate [c] 37% 37% 37% 37% 37%
Projected After-Tax Trademark License Royalty Expense

Relief 108,790 105,323 101,334 97,277 92,954
Discounting Periods [d] 0.5000 1.5000 2.5000 3.5000 4.5000
Present Value Factor @ 11% [e] 0.9492 0.8551 0.7704 0.6940 0.6252
Present Value of Trademark License Royalty Expense Relief 103,264 90,061 78,068 67,510 58,115

Sum of the Present Value of the Discrete Projection Period
Trademark License Royalty Expense Relief 397,018

Present Value of Terminal Projection Period for the Trademark License Royalty Expense Relief:
Fiscal 2020 Normalized Trademark License Royalty Expense

Relief [f] $ 92,954
Present Value of an Annuity Factor [g] 7.579
Terminal Value of Trademark License Royalty Expense

Relief 704,498
Present Value Factor @ 11% 0.6252
Present Value of Terminal Value for the Trademark License

Royalty Expense Relief $ 440.452

Trademark and Trade Name Valuation Summary:

Present Value of the Discrete Projection Period of the

Trademark License Royalty Expense Relief $ 397,018
Present Value of the Terminal Projection Period of the

Trademark License Royalty Expense Relief 440.452
Indicated Fair Market Value of the Beta Trademarks and

Trade Names (rounded) $ 840,000

[a] Revenue projection provided by Beta management, consistent with the professional services company’s long-range
financial plan.

[b] Based on an analysis of arm’s-length license agreements between independent parties for the license of similar intellectual
property, as presented in Exhibit 8.

[c] Based on the Beta expected effective income tax rate.
[d] Calculated as if the license royalty expense relief is received at midyear.

[e] Based on the Beta weighted average cost of capital, presented in Exhibit 9.

[f] Based on the 2026 projected after-tax trademark royalty expense relief and an expected royalty expense relief long-term
growth rate of 0 percent after the five-year discrete projection period.

[g] Based on a present value of an annuity factor for an 11 percent discount rate and a 15-year terminal period expected UEL;
the 15-year UEL is based on a total expected life of 20 years and a 5-year discrete projection period.

www.willamette.com INSIGHTS ¢ SUMMER 2022 19




.willamette.com

%TT %1°C 318y UBIPAN
%€ %6'C ey BN
%¢'0 %¢°0 ey MO
%08 %08 ey Y3IH
suopesIpu] - SuoneSIpUL
Y31 Mmog
o3uey ey LAeloy ‘ATuo sasodind aAnjensny[1 10J pajuasaid are pue [eoneylodAy a1e ejep [V 910N
SIUOWIRITY ASUAIIT N PAIedIpuf drqeordde jJoN = VN
‘pue[I] puE
Kyekor renuue WOPSUTY] PAIU() Y} UM AISNPUT SUONEITUNWIOI[) suoyd
WU 9[1qOW Y} UI SYIEWOPRI) UISIIA UIBIIOd 9SN 0} PO[IIIUD SI I YOIym poywr
uoI[Iu G'8F %ST°0 %ST°0 020¢ SI JOpUN JUSWAAISE ASUIDI| JIBWIPL) € 0JUl PAISIUD SOSUDI] Y], ou] TLN sosudioyug urSmA
"S9J1AJP Suromsue/auoydo[d)
pue ‘sauIyorwl SULIOMSUE ‘souoyda[e) Ssa[p10d ‘souoydo[)
PIPIOd YIM UONIAUUO0I UI dAOGE Y} JO [[V '[[9F UIISIMULON
Iew [[9d ‘[OqUIAS [[og 901 d :SYIewopes) SUIMO[[0F U}
9sn 0} JYSLI 9[qRIAJSUBTIUOU PUB JAISN[OXAUOU Y/ ‘[[o UIBIUNOJA!
‘Qrewn1( ‘I[ J93uISSIN A1I0AR] ‘YIuIed[) ‘Uonng Zq ‘uonng
31g ‘yoeaiAseq ‘snjd AI0AL, ‘BZe[] ‘Qewony ‘Snid Ioaduwo))
‘roadwo)) ‘9010y)) ‘Yonojo1oy ‘snjd SIIOAR,] OISSBD) ‘U] ‘TRUOnBUIdIU]
QILIOAR,] OISSE[)) ‘DILI0AR, ‘YonojAseq ‘QUI[Yo ], :SyIewopes) ouf SUONBIIUNIITIO))
VN %TT %1'T 610C 01 SuIMO[[0J 9} SN 0} JYS 11 9[qRIIJSUBIUOU QAISN[IXD UY ‘sosudiojuy [eorun) 159MQ)
‘owreu d3ueIQ Y} JO Isn 10J Aj[eAox GIn
© W09 [, dduer] oy Aed [[1m [01101ud) M 1d "(Jrewopen) 030] ‘PO SOOIAIOS
pue oweu S} A3UBYD [[IM DIBW Y} JO %7 7E SPIOY MOU YoIyM pueig o3ueIQ)
VN %9°1 %9°'1 610C 01 ‘@ap] "o8urI() 0} BIP] WOIJ dWRU S)1 SUIPURIQAI ST [9110IU)) S Ld [939Ud) M.Ld WO099[9 ], 9oUBI]
‘[QIXAN S SIOIAIAS SAp1Aoid pue wWnNNIAdS UMO S)T SUMO
Q9SUIII| A ], ‘dWBU puLIq [9IXAN d} Isn 0} s)yS11 10§ Aueduwiod
0 %00°T %0S°0 810T 0r J3o urds paumo A[arqnd e pue Auedwod ‘') B U9IMIIQ ASUIII| sIoulIRd [9IXIN [9IXoN
*K1031119) PASUDII] Y} UI (SOJIAIIS
JOUISIUI PUB UONEITUNWIIONI[) SB ONS) SIIIAIIS PISUII|
a1 Jo uorsiaoid pue ‘uonowold ‘FuIsnIdAPe ‘FunaxIew ay)
dojueIens M UON)OdUUO0D Ul A[9[0S (0S0] USISap 9q0[3 pue ]2 1V) Syrew
W PASUII] A} SN 0} ISUIII| S[qESUIII[-qNS-UOU ‘D[qRISJSULIIUOU
uoI[Iw 6°7§ %001 %08°C 810¢ 0l “OAISN[OXAUOU € 99SUDI] ) 0} SIULIT JOSUSOI] AL Ouf a1 'dio) 121V
'S9OIAIdS pue s}onpoId JUBAJ[I UO (SSSUISN] [EUOLBUINUL
M UON)OQUUO0D Ul 0S0] PUB SWEU UOIBIIUNWIIO0I[I) 3} JO P11
asn ‘repnoned ur) syrewoper) sy Jo asn Y 103 Auedwoo suoydo[e)  SUOHBIIUNUILIOIID ], J1d
VN %0°'8 %0°8 L10T 01 Suoy SUOH ® YIIM JUSUIDAISE UB OJUI PIISIUD SSIAIIA PUB J[qR) Suoy] SUOH  SSI[AIIM PuE 9[qeD)
‘KAuedwio)) auoydo[o ], [[og uidjsemynos ay3 jo oFewr orqnd quoydoro,
VN %0°S %0°S L10T 01 pue ‘uoneindar ‘owreu oy Isn 0} JYSLI Ay} 10 ST 99F AJ[eA0I A ], dnoin) oo1o [[og UI21S9MyINog
394 1e1q UyStH MO ACEYN (s1eax) uondLIdsa( 9SuddI YIBWApLI], Q9SUII JOSUdII
puoxydn J3uey ey RiaIN wId uonoesuel], pajjonuodun djqeredwo)) JIewopel ], JIewopelr],
NIkl K)JeA0y 9SuadI JSUQOIT  QSUdOI

220Z ‘'L Kfaenuef jo sy
suolldesued] 3suIdIT ydewaped] 1N

poylaN L1jedoy wouy ja119y—ydeoaddy 19y4e

SSWeN dped] pue syJewdpe|
D11 ‘sd1eIdossy eyag
8 Mqlyx3

www

20 INSIGHTS ¢ SUMMER 2022




‘ATuo sasodind oAnensny[I 10y payuasaid are pue [eonoylodAy a1e eyep [y 90N

%L €T ‘rende) Aynby Jo 1500 pajesrpuy
SISA[eue [euorjouny s JsA[euy %0°7C wniwald Jsry Anbg ogroadg-Auedwo)
120g -ou] 1eISSUILION ‘UouDlfu] % s|jig SPUOY $3201S “3[13P puT %L°0 wnmuaId sy A1nby oz1S
%59 wniwald Jsry Aynby [e1ousn) paysnlpy-Ansnpuy
SO vlog Ansnpuj :Aq pardin
1T0T *'ou IeISSUIUIOIN ‘UODI/U] % S]JIg SPUOE SY20IS %0T9 winiwoald sty Amby [erousn
120 ‘1€ IquIaod( JO S ‘aSnajay [pI1ISDIS 241252y [n.42pa, “Puoq AIseaI] ‘S’ Iedk-0g %St WOy JO ey 991J-STy
321n0§ (wnruaad

yst1 &ymbo apis A[ddns) PPoIN SuLIg 198V [e3rde) PIYIPOIA :T# POYRIA

%971 ‘rende) Aynbg Jo 1500 pajesrpuy
sisAJeue [euonouny s JsAjeuy %0°7¢C wnuald sty Anbg oyroadg-Auedwo)
10T **ou[ Te)sSUILIOIN ‘UOUDL/U] % S]j1g SPUOE §YI0IS “OIO3P puT %L0 winiwald ysry Lmbg ozig
%L wnwald sty Anby [e1ousn) pasnlpy-Ansnpuy
SOT elog Ansnpuy :4q pardnnn
1202 €-ou] Je)SSUIWIOIN ‘Uouvlfuf % Sjj1g Spuog syo0is %01°L wnwId sty Anby [e1ousn
120T ‘1€ IoquIada( JO Se as1ajay [poUSDIS 24.1252Y] D423, ‘Puoq AInseal] ‘S () Jedk-Og %S’ wInaY Jo ey 221J-3Sry
32.In0§ (unruaad
st £ynbo ysod xd) PPOIN SUIdLIJ 9sSY [e3ide)) PAYIPOIN : [# POUIIIN
:repde) Aynby jo 350D

770z ‘L Asenuef( jo sy
jeaide) jo 1s0) abesaay paiybiap

D11 ‘s931eIDOosSsy elag
(z Jo | abed) 6 nqIyx3

SUMMER 2022 21

INSIGHTS

www.willamette.com




*K1uo sesodind aanensayr 103 pajussaid are pue [eonoyiodAy aIe ejep [V 910N
‘[ejusuwRpUNg [RIoURUL) oY) JO F0] Ay Aq pardnnur Jua1o1j3200 3y snid jueisuod ) se pajewnsy [e]

%11 (papunou) [e3ide)) 3o 350D 5194V PAYTPOM
%I Al [ende) 192 Jo 150D pAAYSIoM s[enbg
(papunou) saruedwod orjgnd surjopIng pajdJ[as JO UBIPIW UO paseyqd 9%0¢ [ende) paisaau[Aqa( :Aq pardnn
%8t [ede) 193 JO 1500 pajod[es
%01 %86 [ende) Aymby o 1500 payySrom :sjenby
(papunoi) saruedwod o1jqnd aur[opING pajos[as JO UBIPIW UO paseq %0L [ende) paysoauy/KAnby :4q pardnny
%0°t1 [ende) Amby Jo 3500 pajosjes
ruone[mae) [eyde) Jo 30D IFeIIAY PIYSIA
%8Y [ende) 193 JO 150D paIod[es
9JeI XB) QWOOUT JAIIIYJO Blog %LE 9By Xe ], SWOodU]
199p JO 1500 ©1Og %9°L Tende) 199 Jo 150D Xe ] 210J0g
:rende) 3qa( o 150D
[ended Kby Jo 1500 Payedipu] p#—[# SPOYIRIA JO UBIPIN %0 ¥T Tended Kby Jo 1500 pajos|es

%ETT [ende) Kby Jo 1500 pajeoipu]
SISA[eue [euonounj s JsA[euy’ %0T wniwald ysry Ambyg ogroadg-Auedwo)
10T “*ou IeIsSUILIOIN ‘UOUDLJU] 3 S|1g SPUOY $Y20JS 213D puT %L"0 wniwa1g ysry Lmby ozig
1207—810C 93eI2AL ‘¢ 8% 9p0d D[S ou] JesSUILIofN %00 wniuld ysry Anbg Ansnpuy
10T “ou] JeISSUIUION ‘UoyDIfu] % SjjIg SPUog SY201S %T L wniwald ysry Amby [erouan
1T/1€/T1 JO Se ‘asnajay [po1ISUDIS 24125y [4apa, “‘Puoq Amseal], ‘S ) 1edk-0g %S ¥ WINJAI JO o)y 99I-NSTY
2210y PPOIAl dN-pIing :p# POURIN

%97l [ende) Amby o 1500 poreotpuy
sIsAJeue Jeuonouny s JsAfeuy %0°7C wniweid sry dyadg-Auedwo)
%I'L 21ey 2I-YSTY I9AQ WnIwdId STy Kby uerpajy
%0°8 %01CT %SL9LT  000C (o ur jou) seakodury jo #
YL’L %¢C61°C- %0Th91  LLS'6 SNUSAY [eI0 L
%9°S %60L°C- %€8S' ST LS6Y Valigd AV 1A-S
%99 %STL'T %9€0°81  L6ESI S195SVA[E101)
%6°S %SILC %91TYT  691°1 awoou] 19N BAY IA-G
120¢ }odoy wnruaig YTy [1073 %9'8 %6v6C %L6E'Ll  LL6 Aymbg jo anfeA Joog

[e] ey oor]  JUSIOLJO0D  JUBISUOD) ININS
-sry 19AQ So[qeLIe A [eyudwepun,y
WAl STy uonenby uoissaioy -d10)) [eqo[D

ey Q2IJ-YSIY JOAQ W1 ysry Aynbg
1T/1€/T1 JO Se ‘aspajay [o1ISHDIS dA42SY [42Pa.f dY} ‘Puoq AISedi] ‘S ) 1edk-(g %S’ WY JO 918y 9911-YSTy
9d.anos [PPOJA 310doy wnIwd.Ig YSRY [[0-0] :€# POYIPIA

:(pu0d) repde) Kymby jo 350D

Tz0z ‘L Asenue( jo sy
jesde) Jo 150D abriaAy pa1ybiapn

D11 ‘s931eIpossy elag
(z 30 z abed) 6 nqIyx3

www.willamette.com

INSIGHTS ¢ SUMMER 2022

22




2. An estimate of the intellectual-property-
related income for each period in the pro-
jection, typically measured as either owner
income (e.g., the licensor’s license royalty
income), operator income (e.g., some por-
tion of the operator’s practice or company
or practitioner income), or both

3. An estimate of the appropriate present
value discount rate or direct capitalization
rate, typically measured as the required
rate of return on an investment in the intel-
lectual property

For purposes of the income approach, the UEL
relates to the time period over which the profession-
al practice or professional services company or indi-
vidual practitioner expects to receive any income
related to the intellectual property (1) license, (2)
use, or (3) forbearance of use.

In addition to the term of the UEL, the analyst
is also interested in the shape of the UEL curve.
That is, the analyst is interested in the annual rate
of decay of the expected future intellectual property
income.

For purposes of the income approach, differ-
ent intellectual property income measures may be
relevant. If properly applied, each of these differ-
ent income measures can be used in the income
approach to derive a value indication.

Some of the different income measures include
the following:

1. Gross or net revenue

Gross income (or gross profit)
Net operating income

Net income before tax

Net income after tax

S Uk Lo

Operating cash flow
Net cash flow

® N

Incremental income

9. Differential income

10. Royalty income

11. Excess earnings income

12. Several others (such as incremental income)

Because there are different income measures
that may be used in the income approach, it is
important for the capitalization rate (either the
present value discount rate or the direct capitaliza-
tion rate) to be derived on a basis consistent with
the income measure used.

Regardless of the measure of income considered
in the income approach, there are several categories

www.willamette.com

of valuation methods that are typically applied to
value professional practice intellectual property:

1. Valuation methods that quantify an incre-
mental level of intellectual property
income—that is, the practice or company
or practitioner owner/operator will expect
a greater level of revenue (however mea-
sured) by owning/operating the intellectual
property as compared to not owning/operat-
ing the intellectual property.

Alternatively, the practice or company
or practitioner owner/operator may expect
a lower level of costs—such as capital costs,
investment costs, or operating costs—by
owning/operating the intellectual property
as compared to not owning/operating the
intellectual property.

2. Valuation methods that estimate a relief
from a hypothetical license royalty expense
payment—that is, these RFR methods esti-
mate the amount of hypothetical royalty
expense payment that the practice or com-
pany or practitioner owner/operator (as
licensee) does not have to pay to a third-
party licensor for the use of the intellectual
property.

The practice or company owner/opera-
tor is “relieved” from having to pay this
hypothetical license royalty expense pay-
ment for the use of the intellectual prop-
erty. This is because the practice or com-
pany or practitioner owner/operator, in fact,
owns the intellectual property.

3. Valuation methods that estimate a residual
measure of intellectual property income—
that is, these methods typically start with
the owner/operator overall practice or com-
pany or practitioner income.

Next, the analyst identifies all of the
tangible assets and routine intangible assets
(other than the intellectual property) that
are used in the practice or company or
practitioner owner/operator overall busi-
ness. These assets are typically called con-
tributory assets.

The analyst then multiples a fair rate
of return times the value of each of the
contributory assets. The product of this
multiplication is the fair return on all of the
contributory assets.

The analyst then subtracts the fair
return on the contributory assets from the
practice or company or practitioner owner/
operator business enterprise total income.
This residual (or excess) income is the
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income that is associated with the intellec-
tual property.

4. Valuation methods that rely on a profit
split—that is, these methods typically also
start with the practice or company or prac-
titioner owner/operator overall business
enterprise income.

The analyst then allocates or “splits”
this total income between:

a. the owner/operator tangible assets and
routine intangible assets and
b. the intellectual property.
The profit split percent (e.g., 20 per-
cent, 25 percent, etc.) to the intellectual
property is typically based on the analyst’s

functional analysis of the owner/operator
business operations.

This functional analysis identifies the
relative importance of (a) the intellectual
property and (b) the contributory assets to
the production of the owner/operator total
practice or company income.

5. Valuation methods that quantify compara-
tive income—that is, these methods com-
pare the practice or company or practitio-
ner owner/operator income to a benchmark
measure of income (that, presumably, does
not benefit from the use of the intellectual
property).

Some of the typical benchmark income
measures include:

a. the owner/operator income before the
intellectual property development,

b. industry average income levels, or

selected guideline publicly traded com-
pany income levels.

A common measure of income for these
comparative analyses is the EBIT margin.
This EBIT income is considered to be a
pretax measure of operating income. When
guideline publicly traded companies are
used as the comparative income bench-
mark, the method is often called the CPM
method.

All of these income approach valuation methods
can be applied using either the direct capitalization
procedure or the yield capitalization procedure.

In the direct capitalization procedure, the ana-
lyst:

1. estimates a normalized income measure for
one future period (typically, one year) and

24 INSIGHTS e« SUMMER 2022

2. divides that measure by an appropriate
investment rate of return.

The appropriate investment rate of return is
called the direct capitalization rate. The direct capi-
talization rate may be derived for:

1. a perpetuity time period or

2. a specified finite time period.

This decision will depend on the analyst’s esti-
mate of the intellectual property UEL.

Typically, the analyst concludes that the intel-
lectual property has a finite UEL. In that case, the
analyst may use the yield capitalization procedure
over the intellectual property’s expected UEL. Or,
the analyst may use the direct capitalization pro-
cedure with a limited life direct capitalization rate.

Mathematically, the limited life capitalization
rate is typically based on a present value of annuity
factor for the intellectual property UEL.

In the yield capitalization procedure, the analyst
projects the appropriate income measure for several
future time periods. The discrete time period is typi-
cally based on the intellectual property UEL.

This income projection is converted into a pres-
ent value by the use of a present value discount
rate. The present value discount rate is the inves-
tor’s required rate of return—or yield capitalization
rate—over the expected term of the income projec-
tion.

The result of either the direct capitalization
procedure or the yield capitalization procedure is
the income approach value indication for the profes-
sional practice or professional services company or
individual practitioner intellectual property.

Income Approach Illustrative
Example

Exhibit 10 presents a simplified illustrative example
of the application of the income approach to intel-
lectual property valuation. In this example, the
analyst is asked to estimate the fair market value
of the hypothetical pharmaceutical product patent
developed by the research firm Gamma Partners
(“Gamma”).

As described below, the Gamma patent is used to
manufacture the Getwell pharmaceutical product.

The analyst is instructed that the appropriate
valuation date for the intellectual property valuation
is January 1, 2022.

The analyst decided to apply the income
approach and the multiperiod excess earnings
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method. Because the patent product revenue is
expected to change at a nonconstant rate over time,
the analyst decided to apply the yield capitalization
procedure.

Applying this procedure, this valuation method
is often called the multiperiod excess earnings
method (or “MEEM”).

The Gamma patent is used to manufacture the
Getwell pharmaceutical product. Based on the
remaining legal life of the patent and the product
revenue decay rate (considering the effect of a
competitive drug product), the analyst estimates a
10-year UEL for the patent.

Gamma management provided the analyst with a
financial projection for the overall Gamma Partners
and for the Getwell product. The analyst performed
a revenue decay rate analysis related to the Getwell
product in order to conclude a patent revenue
growth rate (or, in this case, decay rate).

Exhibit 10 presents the projection of the product
revenue and the product profit over its expected
10-year UEL. The analyst estimated an appropriate
contributory asset charge on all of the Gamma con-
tributory assets, including working capital assets,
tangible assets, and routine (nonpatent) intangible
assets.

This contributory asset charge (or “CAC”) analy-
sis is summarized in Exhibit 11.

In order to limit the number of exhibits, let’s
assume that Gamma has the same 11 percent cost
of capital as presented in the previous Beta (market
approach) example (see Exhibit 9). Accordingly, the
analyst used 11 percent as the Gamma weighted
average cost of capital—or present value discount
rate.

Based on the income approach and MEEM valua-
tion analysis summarized in Exhibit 10, the analyst
estimated that the fair market value of the hypo-
thetical Gamma patent on the Getwell pharmaceuti-
cal product was $790 million, as of January 1, 2022.

Valuation Synthesis and Conclusion
Procedures

In the intellectual property valuation synthesis and
conclusion process, the analyst typically considers
the following question: Does the selected valuation
approach(es) and valuation method(s) accomplish
the analyst’s professional-practice-related assign-
ment?

The analyst should also consider if the selected
valuation approach and valuation method analyzes
the appropriate intellectual property bundle of legal
rights.

www.willamette.com

The analyst should consider if there were suffi-
cient empirical data available to perform the select-
ed valuation approach and valuation method. That
is, the valuation synthesis should consider if there
were sufficient data available to make the analyst
comfortable with the analysis conclusion.

And, the analyst should consider if the selected
valuation approach and valuation method will be
understandable to the intended audience for the
professional practice intellectual property valuation.

ANALYST CAVEATS FOR
DEVELOPING INTELLECTUAL
PROPERTY VALUATIONS

The analyst may consider the following practical
caveats with regard to the development of the pro-
fessional practice intellectual property valuations:

1. The analyst may accept legal counsel’s
advice and instructions. The analyst should
also:

— document all of the legal counsel’s
instructions,

— document all of the legal counsel’s defi-
nitions of technical legal terms,

— not practice law without a license, and

— let the legal counsel take responsibility
for all legal issues related to all legal
matters.

2. Legal counsel is not always totally forth-
coming with the analyst. The analyst should
also:

— be aware of any “creeping commit-
ments” (or unintended expansions)
regarding the scope of work in the ana-
lyst’s engagement and

— be aware of any legal counsel-imposed
limitations on the analyst regarding
access to all of the documents in the
case.

3. The analyst should document, document,
document—both in the valuation workpa-
pers and in the valuation report. In particu-
lar, the analyst may:

— document all professional practice
management and other party inter-
views;

— document all functional analysis and
due diligence procedures performed;

— document why the analyst selected or
rejected each valuation method that
was considered in the analysis;
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Exhibit 11
Gamma Partners
Valuation of the Getwell Pharmaceutical Patent

Income Approach—Multiperiod Excess Earnings Method
Contributory Asset Charge Analysis
As of January 1, 2022

12/31/22 12/31/23

FYE
Tangible Assets Contributory Asset 12/31/21
Charge: $000
Beginning Tangible Assets [a] 12,034,000
Capital Expenditures [a] 1,162,971
Depreciation Expense [a] (2,249.209)
Net Tangible Assets 10,947,762
Gamma Consolidated Revenue [a] 9,691,426
Net Tangible Assets as % of Gamma
Consolidated Revenue 113%
Fair Estimated
Market Required  Annual
Value Rate of Return
Routine Intangible Assets Contributory $000 Return $000
Asset Charge: [a] [b]
Trademarks/Trade Names 970,000 11% 106,700
Internally Developed Computer Software 2,510,000 11% 276,100
Trained and Assembled Workforce 580,000 11% 63,800
Total Contributory Intangible Assets 446,600

12/31/24  12/31/25  12/31/26
$000 $000 $000

$000 $000
Gamma Consolidated Revenue [a] 9,691,426 9,382,534
Intangible Assets Contributory Asset
Charge (from the above analysis) 446,600 446,600
Intangible Asset Contributory Asset
Charge as % of Gamma Consolidated 4.6% 4.8%
Revenue

9,027,219 8,665,762 8,280,712
446,600 446,600 446,600

4.9% 5.2% 5.4%

[a] From the Gamma business plan.
[b] Based on the Gamma weighted average cost of capital.

Note: All data are hypothetical and are presented for illustrative purposes only.

— document why the analyst selected or
rejected each valuation variable that
was considered in the analysis; 4

— document why the analyst selected or
rejected each set of financial projec-
tions that was relied on (or not relied
on) in the analysis; and

— use contemporaneously prepared finan-
cial projections relied on by others
(including management), if possible,
and not use financial projections pre-
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pared after the announcement of litiga-
tion (if possible).

The analyst should use generally accepted
valuation approaches, methods, and pro-
cedures in the intellectual property valua-
tion.

In particular, the analyst typically
should not:

— apply de novo valuation methods (or
apply de novo valuation method naming
conventions) and
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— rely on “rules of thumb” pricing meth-
ods to achieve specific value indications
to include in the final value conclusion.

The analyst should use confirmatory valu-
ation approaches and methods in the intel-
lectual property analysis.

In particular, the analyst may:

— explain the valuation synthesis and
conclusion process and

— explain the quantitative (or qualitative)
value conclusion process so that it is
replicable, transparent, and auditable.

The analyst should use confirmatory source

documents, if possible; in particular, the

analyst may:

— look for confirmatory source docu-
ments;

— look for contradictory source docu-
ments;

— explain the process and reasoning for
selecting the specific source documents
relied on;

— look at and consider all source docu-
ments that are made available to the
analyst in discovery or otherwise; and

— avoid wearing “hindsight blinders”—
that is, the process of excluding post-
valuation date documents that contain
prevaluation date information.

The analyst should consider all professional
practice intangible assets in the valuation
analysis. In addition, the analyst should
consider all professional practice contin-
gent liabilities in the valuation analysis.

The analyst should consider the expected
income tax effects in all of the intellectual
property valuation analyses.
In that consideration, the analyst may:
— consult with an independent income
tax expert, if one is needed, and
— consult with an income tax expert col-
league, if one is available.
In professional-practice-related litigation,
the analyst should be mindful that “your
expert report is your best friend.”
The analyst should also be mindful
that:
— the analyst’s report should be clear,
convincing, and cogent;
— the analyst’s report should be replicable
and transparent;
— the analyst’s report should be adequate-
ly supported with source documents;
and

www.willamette.com

10.

— the analyst should also be mindful of
the expert report caution that “If it’s
not documented in the expert report,
you didn’t do it.”

The analyst should know his or her own
technical limitations in performing the
intellectual property valuation. That is, the
analyst should rely on third-party special-
ists for input into the intellectual property
valuation, when needed.

Such
include:

third-party specialists may

— industry experts,

— tax accounting experts,

— financing accounting experts,

— real estate appraisal experts,

— personal property appraisal experts,
and

— other experts.

INTELLECTUAL PROPERTY
VALUATION REPORT WRITING
GUIDELINES

There are numerous objectives of a professional-
practice-related intellectual property valuation
report. Of course, the analyst wants to persuade the
report reader (whether the reader is a judge or other
finder of fact). The analyst also wants to defend the
intellectual property value conclusion.

In order to accomplish these objectives, the
content and format of the valuation report should
demonstrate that the analyst:

1.

understood the specific intellectual prop-
erty valuation assignment;

understood the owner/operator’s intellectu-
al property and the owner/operator’s bundle

of legal rights;

collected sufficient intellectual property
financial and operational data;

collected sufficient industry, market, and
competitive data;

documented the specific owner/operator’s
intellectual property economic benefits;

performed adequate due diligence proce-
dures related to all available data;

selected and applied all applicable income-,
market-, and cost-approach valuation meth-
ods; and

reconciled all value indications into a final
intellectual property analysis conclusion.
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The final procedure in the intellectual property
analysis is for the analyst to defend the value con-
clusion in a replicable and well-documented valua-
tion report. The written intellectual property valua-
tion report should:

1. explain the intellectual property valuation
assignment;

2. describe the professional practice or com-
pany or practitioner intellectual property
and the subject bundle of legal rights;

3. explain the selection or rejection of all gen-
erally accepted intellectual property valua-
tion approaches and methods;

4. explain the selection and application of all
specific analysis procedures;

5. describe the analyst’s data gathering, func-
tional analysis, and due diligence proce-
dures;

6. list all documents and data considered by
the analyst;

7. include copies of all documents that were
specifically relied on by the analyst;

8. summarize all of the qualitative analyses
performed,;

9. include schedules and exhibits document-
ing all of the quantitative analyses per-
formed;

10. avoid any unexplained or unsourced valua-
tion variables or analysis assumptions; and

11. allow the report reader to be able to repli-
cate all of the analyses performed.

In order to encourage the reader’s acceptance of
the intellectual property valuation report conclu-
sion, the report should be:

1. clear, convincing, and cogent;
well organized, well written, and well pre-
sented; and

3. free of grammar, punctuation, spelling, and
mathematical errors.

In summary, the effective (i.e., persuasive) intel-
lectual property valuation report will tell a narrative
story that:

1. defines the analyst’s assignment;
2. describes the analyst’s data gathering, func-
tional analysis, and due diligence procedures;

3. justifies the analyst’s selection of the gener-
ally accepted intellectual property valua-
tion approaches, methods, and procedures;

4. explains how the analyst performed the
valuation synthesis and reached the final
value conclusion; and

5. defends the analyst’s intellectual property
value conclusion.
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SUMMARY AND CONCLUSION

A valuation analyst may be called on to value the pro-
fessional practice or professional services company
or individual practitioner intellectual property for a
variety of accounting, taxation, and other reasons.

A damages analyst may be called on to measure
the damages suffered by a professional practices or
professional services company or individual practi-
tioner intellectual property.

And, a transfer price analyst may be called on
to determine the arm’s-length transfer price related
to the professional practice or professional servic-
es company or individual practitioner intellectual
property.

This discussion summarized many of the gen-
eral reasons (and some of the family-law-related
reasons) for valuing the professional practice intel-
lectual property.

This discussion also summarized and illustrated
the generally accepted professional practice intel-
lectual property valuation approaches, methods,
and procedures.

In addition, this discussion summarized many
analyst caveats related to developing the intellectual
property valuation analysis—including a description

of:

1. many of the frequently referenced data
sources and

2. many of the typical functional analysis and
due diligence procedures.

The final procedure in the professional practice
intellectual property valuation is the preparation of
a clear, convincing, and cogent valuation report.

This discussion summarized many of the attri-
butes related to an effective (i.e., persuasive) intel-
lectual property valuation report. These attributes
also relate to the presentation
of effective valuation expert tes-
timony with regard to disputes
involving professional practice,
professional services company,
or individual practitioner intel-
lectual property.

Nicholas Henriques is a manager in
the Atlanta practice office. Nick can
be reached at (404) 475-2301 or at
njhenriques@uwillamette.com.

Robert Reilly is a managing direc-
tor of the firm and is resident in our
Chicago practice office. Robert can
be reached at (773) 399-4318 or at
rfreilly@willamette.com.
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