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Dissenting Shareholder Appraisal Rights Litigation Thought Leadership

inTroducTion
Section 262 of the Delaware General Corporation 
Law provides shareholders who dissent from certain 
mergers or consolidations the right to receive the 
“fair value” of their stock—as determined in a judi-
cial proceeding conducted in the Delaware Court of 
Chancery (the “Chancery Court”). In determining 
fair value, the law directs the Chancery Court to 
“take into account all relevant factors.”1

The law also directs the Chancery Court to 
determine fair value “exclusive of any element of 
value arising from the accomplishment or expecta-
tion of the merger or consolidation.”2

The fair value determination excludes any value 
resulting from the merger itself because its purpose 
is to compensate dissenting stockholders for what 
was taken from them. Consequently, the value of the 
stock should be appraised on a going-concern basis.3

The Chancery Court has interpreted the lan-
guage of Section 262 to mean:

1. the court has a broad range of authority to 
consider virtually any admissible valuation 
methodology in determining fair value and

2. fair value should exclude expected post-
transaction synergies or other value-
impacting events that may result from the 
effectuation of the merger or the consolida-
tion.

In presiding over appraisal rights cases during 
the past several years, the Chancery Court has gen-
erally gravitated toward fair value estimates arrived 
at using three generally accepted business valuation 
methods. These generally accepted business valua-
tion methods are (1) the guideline public company 
method, (2) the guideline merged and acquired 

The Changing Landscape of Delaware 
Dissenting Shareholder Appraisal Rights 
Litigation
Timothy J. Meinhart

Shareholders who dissent to a particular corporate transaction may exercise their appraisal 
rights and petition the court to determine the fair value of their shares. The Delaware Court 

of Chancery (the “Chancery Court”) continues to be the primary venue for the resolution 
of these statutory appraisal actions. While the Chancery Court has routinely relied on 

generally accepted business and security valuation methods, such as the discounted cash 
flow method, in the past to determine fair value, a series of recent decisions have shown 
a preference for using the deal price, or a value below the deal price, as the most reliable 

evidence of fair value. Several important decisions in the Chancery Court over the past 
two years will undoubtedly continue to shape how litigants view fair value. This discussion 

provides a chronology of several important recent decisions and explains how considerations 
such as transaction structure and process and expected post-merger synergies factor into the 

Chancery Court’s determination of fair value.



www .willamette .com INSIGHTS  •  SUMMER 2018  25

company method, and (3) the discounted cash flow 
(“DCF”) method.4

Of these three generally accepted business valu-
ation methods, the Chancery Court has shown a 
propensity for placing a high degree of emphasis on 
conclusions provided by the DCF method.

Unlike the guideline public company method 
and the guideline merged and acquired company 
method—both of which have been the subject of 
criticism by the courts—the DCF method has often 
been viewed as the most theoretically sound busi-
ness valuation method in appraisal rights proceed-
ings. This view has been influenced in large part 
by the DCF method’s simplicity. By its very nature, 
the DCF method simply estimates present value by 
discounting future expected returns using a risk-
adjusted rate of return.

In several past decisions, the Chancery Court 
has determined the fair value of petitioners’ shares 
by relying on the results of the DCF method. In 
some cases, the DCF analysis was prepared by 
one of the valuation analysts who testified at trial, 
and in other cases, the DCF analysis was prepared 
by the Chancery Court using inputs that, in the 
Chancery Court’s view, were supported by the 
record.

Through its use and reliance on the DCF meth-
od, the Chancery Court became keenly aware that 
alternative assumptions for growth, profitability, 
and risk had a significant impact on the DCF meth-
od conclusion. These alternative assumptions were 
the primary reason why the Chancery Court was 
often faced with largely different business valuation 
opinions at trial, even when both valuation analysts 
were highly qualified and properly applied the DCF 
method.

Over the past two years, there has been a series 
of cases decided by the Chancery Court that may 
have a long-lasting impact on future shareholder 
rights appraisal litigation. These decisions will 
undoubtedly influence the methods that valuation 
analysts apply when estimating fair value for pur-
poses of a statutory appraisal action.

In several of these cases, the Chancery Court has 
moved away from the generally accepted business 
valuation methods and has based its fair value deter-
mination on either the merger price, or in some 
instances, a value that was based on the pre-merger 
trading price of the target company.

The following discussion provides a chronol-
ogy and analysis of several cases that illustrate 
the Chancery Court’s gradual change in how it has 
determined fair value over the past two years.

recenT case hisTory

The Court of Chancery
The Chancery Court’s gradual shift in how it views 
fair value in the context of an appraisal rights 
action can be traced back to the 2016 shareholder 
litigation involving Dell Inc. In the matter of In re 
Appraisal of Dell Inc. (“Dell”),5 the Chancery Court 
was tasked with determining the fair value of Dell 
Inc. common stock in conjunction with its 2013 go-
private merger transaction.

At trial, Dell Inc. contended that the merger 
consideration of $13.75 per share provided the best 
evidence of the stock’s fair value at the closing of 
the transaction. While the Chancery Court agreed 
that the merger consideration was a relevant fac-
tor, it ultimately concluded that it was not the best 
evidence of the stock’s fair value. In its decision, the 
Chancery Court noted that the Delaware Supreme 
Court (the “Supreme Court”) “has eschewed market 
fundamentalism by making clear that market price 
data is neither conclusively determinative of nor 
presumptively equivalent to fair value . . .”6

In quoting the Supreme Court ruling in Golden 
Telecom,7 the Chancery Court stated the following:

Section 262(h) neither dictates nor even 
contemplates that the Court of Chancery 
should consider the transactional market 
price of the underlying company. Rather, 
in determining “fair value,” the statute 
instructs that the court “shall take into 
account all relevant factors.” Importantly, 
this Court has defined “fair value” as the 
value to a stockholder of the firm as a going 
concern, as opposed to the firm‘s value in 
the context of an acquisition or other trans-
action. Determining “fair value” through 
“all relevant factors” may be an imperfect 
process, but the General Assembly has 
determined it to be an appropriately fair 
process. . . . Section 262(h) unambigu-
ously calls upon the Court of Chancery to 
perform an independent evaluation of “fair 
value” at the time of a transaction. It 
vests the Chancellor and Vice Chancellors 
with significant discretion to consider “all 
relevant favors” and determine the going 
concern value of the underlying company. 
Requiring the Court of Chancery to defer—
conclusively or presumptively—to the 
merger price, even in the face of a pristine, 
unchallenged transactional process, would 
contravene the unambiguous language of 
the statute and the reasoned holdings of our 
precedent. It would inappropriately shift 
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the responsibility to determine “fair value” 
from the court to the private parties. Also, 
while it is difficult for the Chancellor and 
Vice Chancellors to assess wildly divergent 
expert opinions regarding value, inflexible 
rules governing appraisal provide little addi-
tional benefit in determining “fair value” 
because of the already high costs of apprais-
al actions. . . . Therefore, we reject . . . [the] 
call to establish a rule requiring the Court 
of Chancery to defer to the merger price in 
any appraisal proceeding.

Notwithstanding the Supreme Court guidance 
on this issue, the Chancery Court noted that since 
Golden Telecom, the Court has considered the 
merger price as one of the relevant factors when 
determining fair value. And, in at least five deci-
sions, the Chancery Court has found the merger 
price to be the most reliable indicator of the com-
pany’s fair value.

The petitioners’ valuation analyst used the DCF 
method to reach his conclusion that Dell Inc. had a 
fair value of $28.61 per share on the date of closing. 
The petitioners’ estimate of fair value essentially 
argued that the merger undervalued Dell Inc. by 
approximately $23 billion. The respondents’ valua-
tion analyst at trial also estimated the fair value of 
the stock using the DCF method. The respondents’ 
valuation analyst concluded a fair value for the 
stock at the time of the merger of $12.68 per share.

In reaching its decision, the Court constructed 
two DCF analyses using various inputs that it 
selected. The Chancery Court weighted the value 
indications of the two DCF analyses equally, which 
resulted in a concluded fair value of $17.62 per 
share. The Chancery Court stated that its concluded 
fair value comported with the evidence regarding 
the outcome of the Dell Inc. sales process.

The Chancery Court noted that “[t]he sale pro-
cess functioned imperfectly as a price discovery 
tool. . . . Its structure and result are sufficiently 
credible to exclude an outlier valuation for the 
Company like the one the petitioners advanced, 
but sufficient pricing anomalies and dis-incentives 
to bid existed to create the possibility that the sale 
process permitted an undervaluation of the several 
dollars per share.”8

Because the Chancery Court was unable to quan-
tify the exact degree of the sale process mispricing, 
it gave no weight to the merger price and based its 
fair value conclusion entirely on the results of its 
DCF analysis.

On May 31, 2016, the Chancery Court issued its 
decision, stating that the fair value of the Dell Inc. 

common stock at the time of the merger was $17.62 
per share, or approximately 28 percent higher 
than the $13.75 merger price. Dell was not unlike 
many prior decisions where the Chancery Court 
considered the transaction price as an indication of 
fair value, but ultimately concluded that the value 
resulting from a carefully applied DCF analysis pro-
vided the best estimate of fair value.

Nearly one month after issuing its decision in 
Dell, the Chancery Court issued a decision in the 
matter of In re Appraisal of DFC Global Corp. 
(“DFC”).9

In DFC, the Chancery Court decided the fair 
value of the stock of DFC Global Corporation (“DFC 
Global”), a company that was acquired by a private 
equity buyer for $9.50 per share in June 2014.

The petitioners argued that the deal undervalued 
the DFC Global stock, and at trial, they offered a 
valuation analyst who estimated the fair value of the 
stock using the DCF method. Based on this analysis, 
the analyst concluded a fair value of $17.90 per 
share.

The respondent’s valuation analyst used both a 
DCF method and a comparable companies analy-
sis, which when blended, resulted in a fair value 
estimate of $7.94 per share. In addition to offering 
the opinion of its valuation analyst, the respondent 
argued that the Chancery Court should consider the 
$9.50 per share transaction price as the most reli-
able evidence of fair value.

In reaching its decision, the Chancery Court 
noted that while it “frequently defers to a transac-
tion price that was the product of an arm’s-length 
process and a robust bidding environment, that 
price is reliable only when the market conditions 
leading to the transaction are conducive to achiev-
ing a fair price.”10

The Chancery Court also explained that a DCF 
method analysis is only as reliable as the underlying 
financial projections and assumptions used in the 
analysis. The Chancery Court concluded that the 
DFC Global transaction was negotiated and closed 
during a period of significant turmoil and regulatory 
uncertainly. This turmoil and uncertainty affected 
the reliability of both the transaction price and the 
company projections.

Given that, the Chancery Court concluded that 
neither the DCF-method-derived value nor the trans-
action price appeared to be a more reliable indication 
of value than the other in this particular instance.

Recognizing the imperfect nature of the various 
value indications of the stock, the Chancery Court 
opted to blend the value indications in arriving at 
the fair value of the stock. More specifically, the 
Chancery Court blended:
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1. the value indicated by a DCF analysis,

2. the value indicated by the comparable 
company analysis performed by the respon-
dent’s valuation analyst, and

3. the transaction price.

Giving equal weight to each of the three value 
indications, the Chancery Court concluded that the 
fair value of the stock was $10.21 per share on the 
date the transaction closed.

DFC is a recent example of the Chancery Court 
viewing a fundamental analysis of the stock based 
on generally accepted valuation methods as rel-
evant evidence in estimating the stock’s fair value. 
While the transaction price was considered in its 
determination of fair value, it is noteworthy that the 
Chancery Court placed only a third of the weight on 
the transaction price in reaching its value conclu-
sion. The concluded fair value of $10.21 per share 
represented approximately an 8 percent premium 
over the transaction price.

While the price premium was not as large as the 
price premium decided in Dell, DFC demonstrates 
the Chancery Court willingness to conclude that 
fair value could exceed the transaction price if, in 
the Chancery Court’s view, the facts of the case sup-
ported such a determination.

In May 2017, the Chancery Court decided 
the matter of In re Appraisal of PetSmart, Inc. 
(“PetSmart”). PetSmart resulted from a March 2015 
go-private transaction in which the public share-
holders of PetSmart, Inc., received $83 per share 
from a private equity acquirer.

At trial, the respondent argued the position that 
fair value should be based on the price paid by a 
third-party purchaser in an arm’s-length transac-
tion after an allegedly robust pre-signing auction 
process. In support for its position, the respondent 
offered a valuation analyst at trial who concluded 
the fair value of the stock on the date of closing was 
$83 per share.

In contrast, the petitioners argued that the trans-
action price was unreliable and fair value should 
be determined using a DCF analysis. Based on the 
results of his DCF analysis, the petitioners’ valu-
ation analyst concluded that the fair value of the 
stock at the closing of the transaction was $128.78 
per share.

The Chancery Court concluded that the petition-
ers failed to carry their burden of persuasion that 
a DCF analysis provided a reliable measure of fair 
value in this particular case. In support of its deci-
sion, the Chancery Court noted that the financial 
projections used by the petitioner’s analyst in his 

DCF analysis were, at best, “fanciful” and that there 
was no basis to conclude that a DCF analysis based 
on other financial projections would result in a 
value that was more reliable than the merger price.

The Chancery Court reiterated its long-standing 
position that if the data inputs used in the DCF anal-
ysis are not reliable, then the results of the analysis 
will likely be unreliable.

In closely evaluating the reliability of the finan-
cial projections, the Chancery Court found that the 
financial projections were not prepared in the ordi-
nary course of business, but rather in conjunction 
with a sale of the company, and management had 
“virtually no experience” with long-term projec-
tions.

The record indicated that management was 
under pressure from the board to create aggressive 
projections because of the expectation that poten-
tial bidders would discount the projections. And, 
while management had experience in preparing 
short-term projections, it had a history of underper-
forming these short-term performance targets.

In the course of its analysis, the Chancery Court 
also concluded that there was no evidence for the 
conclusion that some other business valuation 
method may result in a reliable determination of 
fair value.

In support for its position to rely exclusively on 
the deal price as the indication of fair value, the 
Chancery Court revealed that it was satisfied that 
the process leading to the transaction was reason-
ably designed and properly implemented to attain 
the fair value of PetSmart, Inc.

Furthermore, in the Chancery Court’s view, 
the evidence in this case did not reveal any 
confounding factors that would have caused the 
large transaction mispricing that was indicated by 
the petitioner’s estimate of fair value. The Chancery 
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Court concluded that it was satisfied that the deal 
price of $83 per share “forged in the crucible of 
objective market reality,” was the best indicator of 
the fair value of the PetSmart, Inc., stock as of the 
transaction closing date.12

Several lessons can be learned from PetSmart, 
not the least of which is that the DCF method will 
generally not be considered by the Chancery Court 
in its determination of fair value unless is it based 
on sound financial projections that are reflective of 
the company’s expected financial performance.

Also, the decision indicates that a robust sale 
process involving informed and motivated bidders—
absent any fundamental valuation of the shares that 
proves to be more reliable—may be the primary basis 
for the Chancery Court’s determination of fair value.

Four days after the Chancery Court issued its 
decision in PetSmart, the Chancery Court released 
its decision in the matter of In re Appraisal of SWS 
Group Inc. (“SWS”).13

SWS arose from a January 2015 transaction 
where SWS Group Inc. was merged with Hilltop 
Holdings, Inc., for merger consideration of $6.92 per 
share. At the time of the transaction, SWS Group 
Inc. was a bank holding company with lines of busi-
ness in banking and brokerage services.

At trial, the petitioners argued that the sales pro-
cess was seriously flawed, which made the deal price 
useless for purposes of determining the fair value of 
the shares. The respondents also argued that that 
deal price was not the proper measure of fair value, 
but only because it included expected post-merger 
synergies, which should not be included in the 
determination of statutory fair value.

Given that neither party was arguing that the 
sales process resulted in a reliable indication of fair 
value, each party offered a valuation analyst at trial 
who provided an opinion of fair value.

The valuation analyst for the petitioners pre-
pared a valuation and placed 80 percent of the 
weight on the conclusion from his DCF analysis and 
20 percent of the weight on the conclusion from his 
comparable companies analysis. The analyst ulti-
mately concluded a fair value of $9.61 per share as 
of the closing date of the deal. The petitioners argued 
that their fair value estimate naturally exceeded the 
transaction price because the transaction price did 
not properly account for an anticipated financial 
improvement in the SWS Group Inc. business.

The respondents’ valuation analyst based his 
fair value conclusion entirely on the results of his 
DCF analysis. In doing so, the analyst concluded 
that the stock had a fair value of $5.17 per share at 
the time the merger closed. The analyst’s primary 
explanation for why his concluded value was below 

the merger price was that the merger price included 
“shared synergies,” which should not be considered 
in the determination of the fair value for purposes of 
a statutory appraisal action.

In its decision, the Chancery Court noted that 
the company was exposed to the market in a sales 
process. The Chancery Court also reiterated the 
conclusion it reached in PetSmart that “a public 
sales process that develops market value is often 
the best evidence of statutory ‘fair value’ . . .”14 
However, the Chancery Court concluded that in the 
case of SWS Group Inc., the sale of the business was 
under conditions that made the sale prices unreli-
able as evidence of fair value.

In its evaluation of the valuation analyses pre-
pared by the analysts, the Chancery Court con-
cluded that the comparable companies analysis 
prepared by the petitioners’ analyst was unreli-
able and disregarded it in its determination of fair 
value. The Chancery Court disregarded the analysis 
because, in the Chancery Court’s view, there was a 
lack of comparability between SWS Group Inc. and 
the comparable companies selected by the analyst.

After disregarding the petitioners’ comparable 
companies analysis, the Chancery Court was left 
with the competing DCF analyses of the two ana-
lysts. While considering the various DCF vari-
ables within the valuation analysts’ analyses, the 
Chancery Court ultimately constructed its own DCF 
analysis using what it considered to be the proper 
inputs. Using it DCF analysis, the Chancery Court 
concluded that the stock had a fair value of $6.38 
per share at the closing of the merger.

In recognizing its concluded value was below the 
merger price, the Chancery Court noted that the 
result is “not surprising” because “the record sug-
gested that this was a synergies-driven transaction 
whereby the acquirer shared value arising from the 
merger with SWS.”15

SWS is a recent example of the Chancery Court 
concluding an estimate of fair value that is below 
the transaction price when it has reason to believe 
the transaction price includes the effect of expected 
post-merger synergies. While the Chancery Court 
did not discretely identify and quantify the value 
of these synergies, it made it clear that “when the 
merger price represents a transfer to the sellers of 
value arising solely from a merger, these additions 
to deal price are properly removed from the calcula-
tion of fair value.”16

The Supreme Court Appeals
During 2017, both Dell and DFC were appealed to 
the Supreme Court. These long-awaited decisions 
were released in the last half of 2017.
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In August 2017, the Supreme Court rendered its 
ruling in the DFC Global Corporation v. Muirfield 
Value Partners, L.P., et al. (“DFC2”) decision. The 
Supreme Court reversed and remanded the Chancery 
Court’s appraisal decision in DFC, which reached a 
determination of fair value for DFC Global that was 
$0.71 per share above the transaction price.

The Supreme Court rejected the Chancery 
Court’s decision to give equal weight to the DCF 
analysis value conclusion, the comparable compa-
nies analysis value conclusion, and the deal price in 
determining fair value.

While the Supreme Court noted that the 
Chancery Court has discretion to apply various 
business valuation methods and attribute weight to 
each value indication, the Supreme Court held that 
any weighting should be explained in a manner that 
is supported by the record.

The Supreme Court further stated that, on 
remand, the Chancery Court should reassess the 
weight it chooses to afford various factors that are 
potentially relevant to fair value, and it may con-
clude that its findings regarding the sales process, 
when considered in conjunction with other relevant 
factors, suggest that the deal price was the most reli-
able indication of fair value.

In summary, the decision suggests that the 
Chancery Court should give significant weight to the 
deal price in situations where there is a conflict-free 
transaction with a robust market check.

Within five months of DFC2, the Supreme Court 
issued its ruling in Dell Inc. v. Magnetar Global 
Event Driven Master Fund Ltd. (“Dell2”).17 The 
Supreme Court rejected the Court’s basis for dis-
regarding the transaction price as a measure of fair 
value, and, instead, relying exclusively on its own 
DCF analysis.

The Supreme Court held that the Chancery Court 
erred because its reasons for giving no weight to 
either the Dell Inc. stock price or the deal price in its 
determination of fair value did not follow the Court’s 
key factual findings and accepted financial principles.

More specifically, the Supreme Court noted that 
the Chancery Court gave no weight to the Dell Inc. 
stock price. This is because it found its market to be 
inefficient. In contrast, the Supreme Court’s review 
of the record resulted in its conclusion that the mar-
ket for the Dell Inc. shares was, in fact, efficient and 
was likely a possible proxy for fair value.

The Supreme Court also highlighted the 
Chancery Court conclusion that several features of 
management buyout transactions—similar to the 
transaction involving Dell Inc.—render deal pricing 
unreliable for purposes of determining fair value. 
However, it noted that even the Chancery Court’s 

own findings suggested that such features were gen-
erally not present in the Dell Inc. transaction.

Lastly, the Supreme Court held that the Chancery 
Court decision to disregard market evidence and 
rely exclusively on the conclusions of its own DCF 
analysis was based on assumptions that were not 
grounded in relevant, accepted financial principles.

The Supreme Court held that, on remand, the 
Chancery Court has discretion to enter judgment 
regarding the deal price, if it so chooses. However, 
if the Chancery Court decides to weight a variety of 
factors in arriving at fair value, it should “explain 
that weighting based on reasoning that is consistent 
with the record and with relevant, accepted finan-
cial principles.”18

Further, in its review of the case, the Supreme 
Court noted that “the record as distilled by the trial 
court suggests that the deal price deserved heavy, if 
not dispositive, weight” in the determination of fair 
value.19

2018 Developments
Armed with the Supreme Court recent decisions 
in DFC2 and Dell2, the Chancery Court issued two 
significant appraisal-related decisions in early 2018. 
The first decision was in the matter of Verition 
Partners Master Fund Ltd. v. Aruba Networks, Inc. 
(“Aruba”).20

Aruba arose from Hewlett-Packard Company’s 
2015 acquisition of Aruba Networks, Inc., for merg-
er consideration of $24.67 per share.

In determining that $17.13 per share was the fair 
value of the Aruba Networks, Inc., stock at the time 
the transaction closed, the Chancery Court relied 
heavily on the guidance provided by the Supreme 
Court in DFC2 and Dell2, specifically in the areas of:

1. the market for the target company stock;

2. whether the deal was a third-party, arm’s-
length transaction; and

3. the treatment of deal synergies.

In terms of the market for the stock, the 
Chancery Court stated the following: “The Delaware 
Supreme Court’s decisions in Dell2 and DFC2 
endorse using the market price of a widely traded 
firm as evidence of fair value. As in Dell2 and DFC2, 
the market for the Aruba shares exhibited attributes 
associated with the premises underlying the effi-
cient capital markets hypothesis.

Under Dell2 and DFC2, these attributes provide 
sufficient evidence of market efficiency to make the 
Aruba stock price a possible proxy for fair value.”21

Within its decision, the Chancery Court noted 
that the Aruba 30-day average unaffected market 
price was $17.13 per share.
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In terms of the whether the deal was a third-
party, arm’s-length transaction, the Chancery Court 
stated the following:

[T]he merger was an arm’s-length transac-
tion that provided stockholders with con-
sideration of $24.67 per share. By defini-
tion, it provided stockholders with ‘fair 
compensation’ in the sense of what would 
fairly be given to them in an arm’s-length 
transaction. The petitioners proved that 
the Company’s negotiators might have done 
better, but there is no reason to believe that 
they left any of Aruba’s fundamental value 
on the bargaining table.
 When the merger consideration of 
$24.67 per share is compared to the unaf-
fected market price of $17.13 per share, it is 
not possible to say that Aruba’s stockholders 
were exploited. The deal price therefore pro-
vides reliable evidence of fair value.22

In terms of addressing the presence of possible 
deal synergies, the Chancery Court stated that both 
Dell2 and DFC2 recognize that a deal price may 
include synergies and the Supreme Court concluded 
that fair value could be determined by deducting the 
deal’s synergies from the transaction price. Based on 
its attempt to exclude synergies from the deal price, 
the Chancery Court arrived at an adjusted price of 
$18.20 per share.

In addressing the issue of synergies, the Chancery 
Court held that a premium paid over the market 
price of a widely traded company reflects not only 
the value of anticipated synergies but also the value 
created by reducing agency costs. The Chancery 
Court noted that the petitioners are not entitled to 
share in either of these elements of value because 
both arise from the accomplishment or the expecta-
tion of the transaction.

In the Chancery Court view, the most support-
able indications of the stock’s fair value were its 
unaffected market price of $17.13 per share and the 
“deal price less synergies” value of $18.20 per share. 
However, in this case, the Chancery Court conclud-
ed that the unaffected market price provided the 
most persuasive evidence of fair value.

In summary, the Aruba decision stuck closely 
to the recurring themes in the prior cases, namely, 
that an acquirer in a strategic merger may pay more 
than fair value for a target, and synergies that are 
incorporated in the deal price should be excluded 
for purposes of determining fair value.

The decision also suggests that in situations 
where the transaction provides shareholders “fair 
compensation for their shares in the sense that it 

reflects what they deserve to receive based on what 
would fairly be given to them in an arm’s-length 
transaction,”23 the unaffected public price of the 
stock—which excludes the value of any expected 
synergies arising from the transaction—may provide 
the best evidence of fair value.

Nearly one week after deciding Aruba, the Court 
decided the matter of In re Appraisal of AOL Inc. 
(“AOL”).24 In AOL, petitioners filed for appraisal 
rights in connection with the acquisition of AOL 
Inc. by Verizon Communications, Inc., at a deal 
price of $50 per share.

In following the guidance of Dell2 and DFC2, 
the Chancery Court considered whether the deal 
price was the best evidence of the fair value of AOL 
Inc., noting, “Where, however, transaction price 
represents an unhindered, informed, and competi-
tive market valuation, the trial judge must give par-
ticular and serious consideration to the transaction 
price as evidence of fair value. Where information 
necessary for participants in the market to make a 
bid is widely disseminated, and where the terms of 
the transaction are not structurally prohibitive or 
unduly limiting to such market participation, the 
trial court in its determination of fair value must 
take into consideration the transaction price as set 
by the market.”25

Within its opinion, the Chancery Court referred to 
transactions that are compliant with these conditions 
as “Dell Compliant.” Based on the Chancery Court 
analysis and critique of the AOL Inc. transaction attri-
butes, it concluded that the transaction was not “Dell 
Compliant,” and it was unable to use the deal price 
exclusively as the measurement of fair value.

The valuation analysts for each party at trial 
agreed that a DCF analysis was the most appropriate 
valuation method to use in estimating the AOL Inc. 
fair value. Given that the Chancery Court concluded 
that it was not appropriate to place any weight on 
the deal price in determining fair value, it followed 
the suggestions of both parties and ascribed full 
weight to the results of a DCF analysis.

Using its own DCF analysis, the Chancery Court 
found the fair value of the AOL Inc. stock to be 
$48.70 per share. While using the $50 deal price as 
a “check” for its concluded fair value of $48.70, the 
Chancery Court noted that the deal price may not 
capture the full fair value of the Company, implying 
that fair value could actually exceed $50 per share.

But in its further explanation for why it con-
cluded that fair value was actually lower than the 
deal price, the Chancery Court stated that the deal 
price “may contain synergies that have been shared 
with the seller in the deal but that are not properly 
included in fair value.”26
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Even though the Chancery Court relied on a DCF 
analysis rather than the deal price in its determina-
tion of fair value, it is important to emphasize that the 
Chancery Court ultimately determined a value that 
was approximately 3 percent below the deal price.

Similar to the other recent cases tried in 
Delaware, AOL reminds us that the determination 
of fair value could be lower than the deal price in 
situations where there is reason to believe that syn-
ergistic value was paid for the target company.

On the same day that AOL was decided, the 
Supreme Court affirmed the Chancery Court deci-
sion in SWS that the fair value of SWS Group Inc. 
at the time of its acquisition was approximately 8 
percent below the deal price.27

This recent decision by the Supreme Court 
essentially confirmed the Chancery Court position 
in Aruba and AOL that fair value may be below the 
deal price in situations where the deal price includ-
ed the value of post-merger synergies.

summary and concLusion
The recent string of Delaware cases from mid-2016 
through early 2018 provides a wealth of information 
on how the Chancery Court and the Supreme Court 
view fair value in statutory appraisal actions. The guid-
ance provided by these cases indicates the following:

n The deal price may be considered by the 
Chancery Court in determining fair value 
in situations where the transaction was at 
arm’s-length and the result of a robust sale 
process.

n To the extent the deal price includes the 
value of expected post-merger synergies, 
the Chancery Court has concluded that the 
value of these synergies should be excluded 
from the deal price in determining fair 
value. The exclusion of the value of these 
synergies may result in a determination of 
fair value that is below the deal price.

n The DCF method and other generally 
accepted business valuation methods may 
continue to be used by the Chancery Court 
in its determination of fair value, especially 
in situations where the Chancery Court is 
not convinced that the transaction price is 
a reliable estimate of fair value.

  However, the facts and circumstances of 
each case will dictate whether fair value, as 
estimated using a DCF method analysis or 
any other generally accepted business valu-
ation method, should be above or below the 
deal price.

n In situations where the Chancery Court 
decides that neither the deal price nor a 
valuation of the company using generally 
accepted business valuation methods pro-
vides a reliable estimate of fair value, the 
Chancery Court may defer to the unaffected 
trading price of the target company in its 
determination of fair value.
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