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inTroduCTion
The Utah Supreme Court recently affirmed the right 
of property owners to challenge tax sales that are 
conducted without constitutionally adequate notice 
to the property owner, even when the challenge 
takes place after the prescribed statutory limitations 
period has expired.

Although the case was decided on the narrower 
due process grounds, there was another issue before 
the district court with far reaching implications. 
That issue caught the attention of numerous Utah 
groups. That other issue resulted in the filing of 
several amicus briefs with the Utah Supreme Court.

This issue concerned whether a severed, unde-
veloped mineral estate is automatically included in 
a county assessment of the surface interest such 
that a tax sale of the surface interest also conveys 
the severed, undeveloped mineral estate.

In Jordan v. Jensen, the property at issue was 
subsurface mineral rights that had been severed 
from the surface interests in 1995. The owner of the 
surface interest estate failed to pay property taxes 
between 1995 and 1999, and Unitah County (the 
“County”) seized the property and sold it in a tax 
sale in 2000. The purchaser of the tax deed then 
sold the property to the Jensens.

The Jordans were the owners of the severed 
mineral interest. Neither they nor their predeces-
sors had ever received notice of tax assessments for 

the mineral estate, nor did they receive notice of the 
surface interest owners’ failure to pay taxes or of the 
tax sale. Although the mineral interest was severed 
from the surface interest in 1995, the 2000 tax deed 
purported to convey the land without reservation or 
exceptions.

Neither party disputed that the County failed to 
provide constitutionally adequate notice of the sale 
to the owners of the severed mineral interest.

A lessee of the Jordans’ mineral rights secured 
two title opinions in an effort to ensure that the 
Jordans actually owned the leased mineral interests. 
Both opinions expressed concern that the mineral 
estate may have passed to the Jensens under the 
tax deed.

When the Jordans became aware of the title 
concerns in 2013, they asked the Jensens to sign 
a mineral rights quitclaim deed to settle the issue. 
The Jensens responded by claiming ownership of 
the mineral estate for the first time.

The Jordans then filed a complaint to quiet title,1 
alleging that the mineral interest could not have 
passed as a result of the tax sale because the Jordans 
never received notice of the sale.

The Jensens counterclaimed, seeking title to 
the mineral interest and alleging that the Jordans’ 
action was barred under the Utah judicial code. This  
was because more than four years had passed since 
the tax sale.
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In the code’s chapter on statutes of limitations, 
Section 206 prohibits a party from challenging 
conveyance in a tax sale after the passage of four 
years, as follows: “An action or defense to recover, 
take possession of, quiet title to, or determine the 
ownership of real property may not be commenced 
against the holder of a tax title after the expiration 
of four years from the date of the sale, conveyance, 
or transfer of the tax title to any county, or directly 
to any other purchaser at any public or private tax 
sale.” 

The Jensens invoked this provision in defense 
against the Jordans’ action to quiet title, claiming 
that inasmuch as the tax sale had occurred more 
than four years prior to the lawsuit, the Jordans 
could not challenge the validity of the tax sale.

The Jensens argued that the tax sale would have 
been voidable for failure to provide notice within 
the four-year period, but that the limitations period 
protected the tax title from legal challenges after 
that time.

Both parties filed motions for summary judg-
ment.

The district court’s decision addressed and 
resolved three issues. The first issue was whether 
the date of assessment or the statutory lien date was 
relevant for determining whether the severed min-
eral estate had been assessed. This was important 
because, in Utah, the lien date is January 1 of the 
relevant tax year, several months before the prop-
erty is actually assessed.

In this case, the mineral estate was severed from 
the surface estate on February 3, 1995, one month 
after the lien date, but several months before the 
date of assessment.

The district court ruled in favor of the Jordans 
on this issue, in part because the mineral interest 
was severed before the assessment took place.

The second issue addressed by the district court 
was whether the County had the authority to assess 
severed, undeveloped mineral interests. This issue 
has two subissues, namely: (1) whether an undevel-
oped mineral interest is subject to assessment and 
(2) if so, should it be centrally assessed (by the Utah 
State Tax Commission) or is it included in the local 
assessment of the surface estate (by the County).

The district court recognized that, under Utah 
law, the Commission had the express authority to 
tax all “valuable” mineral interests. It opined that 
undeveloped mineral interests have no value (or a 
value that is extremely difficult to ascertain) and 
that the Utah counties (the “counties”) had no his-
tory of assessing severed mineral interests.

The district court concluded that undeveloped 
or undiscovered minerals are akin to an intangible 

asset and, as such, are outside the scope of the Utah 
law and are not subject to taxation.

The third issue addressed by the district court 
was whether the lack of notice to the Jordans pre-
vented the triggering of the four-year limitations 
period within which the Jordans would have been 
required to challenge the tax sale.

The district court held that the lack of consti-
tutionally required notice deprived the County of 
the right to sell the severed mineral interest. As it 
turned out, this was the only issue addressed by the 
Utah Supreme Court in its decision.2

The Utah Supreme Court held that “the due pro-
cess issue decisively settles the dispute”3 and left 
the remaining issues unaddressed.

Although the Utah Supreme Court did not address 
whether undeveloped mineral estates are subject to 
assessment, this issue has significant implications 
for property owners, including the owners of sev-
ered mineral estates. The significance of the issue is 
demonstrated by the filing of several amicus briefs 
in connection with the Jensens’ appeal.

The Commission filed an amicus brief in support 
of the Jordans asking the Utah Supreme Court to 
recognize (1) that its assessment authority for min-
erals does not include undeveloped reserves and (2) 
that a decision imposing such a requirement would 
place a significant burden on the Commission to tax 
undeveloped reserves of indeterminate value.

The Utah Farm Bureau, Utah Petroleum 
Association, Utah Mining Association, and Utah 
Taxpayers Association (collectively “Farm Bureau 
Amici”) also filed an amicus brief in support of the 
Jordans asking the Utah Supreme Court to avoid 
putting any language into its decision that would 
require either the Commission or the counties 
to find and uniformly value undeveloped mineral 
reserves.

The Utah Association of Counties (“UAC”) filed 
a brief in support of the Jensens, asking the Utah 
Supreme Court to find that all county assessments 
implicitly included assessments of undeveloped 
mineral estates, even when the mineral estate has 
been severed from the surface estate.

This discussion summarizes the arguments 
raised by the parties and the amici regarding:

1. whether undeveloped mineral reserves are 
subject to assessment and

2. if so, whether the Commission or the 
County has the authority to assess undevel-
oped reserves.

The Jensens and UAC took the position that the 
“general” assessment of the surface estate included 
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an assessment of the mineral estate even when the 
mineral estate was severed from the surface estate 
and was owned by a different party.4

The Jordans and supporting amici (the 
Commission and the Farm Bureau Amici) focused 
on whether a county assessment of a surface estate 
is also an assessment of the severed, undeveloped 
mineral interest.

Next, this discussion addresses the challenges of 
requiring central or local assessment of a severed 
mineral interest, as well as the problems inherent 
in taking the position that local assessments already 
include an assessment of severed mineral rights.

requiring CenTraL 
assessmenT of undeveLoped 
mineraL reserves CreaTes 
ConsTiTuTionaL ConCerns 
and praCTiCaL diffiCuLTies for 
assessing auThoriTies

The Commission filed an amicus brief on this issue 
to explain when and how the Commission exer-
cises its jurisdiction to value mineral reserves. The 
Commission was concerned that the Utah Supreme 
Court may decide this issue in a way that would 
impact the Commission’s assessment and valuation 
practice.

At that time, undeveloped mineral reserves in 
Utah were not centrally assessed by the Commission 
or locally assessed by the counties.

The Commission was concerned that the decision 
issued by the Utah Supreme Court would impose a 
duty on the Commission to value and assess unde-
veloped reserves. The Commission expressed its 
concern that it did not have the ability or the budget 
to carry out such an obligation.

Although these concerns were expressed by the 
Commission in its amicus brief, the counties would 
face the same obstacles if they were required to 
assess undeveloped mineral reserves.

The Commission explained that the assessment 
of undeveloped reserves would be a significant depar-
ture from long-standing historical practice of not 
imposing property taxes on such reserves. The 
Commission’s fundamental concern regarding the 
potential finding by the Utah Supreme Court of a 
duty to value undeveloped reserves was that the Utah 
Constitution requires uniformity of assessments.5

Not only is it impossible to ascertain the value 
of hidden reserves, but a constitutional responsibil-
ity to do so places an insurmountable burden on 

any assessing authority. Valuation of undeveloped 
reserves presents complex factual issues including 
determining the value of the hidden reserves and 
whether they can be extracted economically.

The Commission was concerned that neither the 
Commission nor the counties had the manpower 
or technology to determine the value of hidden 
reserves.

Under Utah law, only the Commission is charged 
with the power to assess mines. The Commission 
has had the constitutional authority to assess all 
mines and mining claims under Utah Const. Art. 
XIII § 6 (“The State Tax Commission shall: . . . (b) 
assess mines”) and Utah Code Ann. § 59-2-201(1)
(a)(v)(“all mines and mining claims” are to be cen-
trally assessed by the Commission). Furthermore, 
under Utah law, the Commission is only directed to 
assess “valuable” mines or minerals.6

A “mine” is defined as “a natural deposit of 
either metalliferous or non-metalliferous valuable 
mineral,” and “’non-metalliferous minerals’ includes 
. . . oil [and] gas.”7

The Commission has interpreted this directive 
to require it to assess oil and gas after a well is 
drilled and the minerals become developed reserves 
and other minerals when they become “proven” or 
“probable” reserves.

In order to understand the current scope of that 
task, the Commission explained the meaning of 
“undeveloped reserves” in the oil and gas and min-
eral context. For oil and gas, “developed reserves” 
are the reserves “that can be expected to be recov-
ered . . . [t]hrough existing wells.”8 “Undeveloped 
reserves” are those “that are expected to be recov-
ered from new wells on undrilled acreage.”9

The Commission’s administrative rules only 
requires the Commission to value “productive 
underground oil and gas rights” rather than those 
that are not drilled.10
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In the mineral (non–oil and gas) context, only 
those reserved that are “proven” or “probable” are 
subject to property taxation. Proven reserves and 
“reserves for which (a) quality is computed from 
dimensions revealed in outcrops, trenches, work-
ings or drill holes; grade and/or quality are com-
puted from the results of detailed sampling and (b) 
the sites for inspection, sampling and measurement 
are spaced so closely and the geologic character is 
so well defined that size, shape, depth and mineral 
content of reserves are well established.”11

Probable reserves are “reserves for which quan-
tity and grade and/or quality are computed from 
information similar to that used for proven (mea-
sured) reserves, but the sites for inspection, sam-
pling, and measurement are farther apart or are 
otherwise less adequately spaced. The degree of 
assurance, although lower than that for proven 
(measured) reserves, is high enough to assume con-
tinuity between points of observation.”12

The Commission’s administrative rule only 
requires valuation for proven and probable 
reserves.13

In 2003, one Utah county appealed the central 
assessment of oil and gas property because the 
assessment did not include a value for undevel-
oped reserves. The Property Tax Division of the 
Commission explained that it had not historically 
separately valued undeveloped reserves and did 
not have a methodology or techniques that would 
allow it to determine the fair market value of hid-
den reserves.

The Commission acknowledged the impossibil-
ity of this task and took “official notice of the fact 
that value that might be attributable to undeveloped 
reserves has not been specifically accounted for 
in the appraisal methods used in Utah under Rule 
10.”14

While recognizing that sometimes undevel-
oped reserves have value, such as when they are 
directly purchased, the attempt to value and tax 
such reserves in any given case would result in 
challenges under the uniformity clause of the 
Utah Constitution if the Commission (through its 
Property Tax Division) were not to value and assess 
all undeveloped reserves.

A conclusion that undeveloped reserves are 
“valuable” would impose on the taxing authorities 
the requirement to assess and tax undeveloped 
reserves despite the many problems inherent in 
valuing the vast, undeveloped reserves throughout 
the state of Utah.

The Utah constitution requires that property be 
taxed “at a uniform and equal rate in proportion to 
its fair market value.”15

Satisfying the constitutional requirement of 
uniformity is impractical when dealing with hid-
den reserves of indeterminate value. Neither the 
Commission nor the counties have the resources or 
the expertise to identify all possible reserves below 
the surface of the earth, including the quality, quan-
tity, and the costs of retrieving such reserves. The 
requirement that the calculations result in uniform 
taxation is an impossible task.

For example, two properties may appear to have 
similar mineral reserves, but one may be more 
expensive to extract or the reserves may differ sig-
nificantly in quality or quantity. Yet, if there is a 
duty to tax hidden reserves, assessment authorities 
would be required to account for such differences in 
their assessments of the undeveloped reserves.

Not all difficulties in extraction or differences 
in quantify or quality are apparent from looking at 
the surface estate. In addition, some minerals, such 
as oil and gas are “fugitive resources” which do not 
have a “fixed situs under a particular portion of the 
earth’s surface within the area where they obtain.”16

Value is also determined by environmental con-
cerns, regulations, and constant fluctuations in 
prices. These variables do not have a direct impact 
on undeveloped reserves. However, if assessment of 
undeveloped reserves is required, then they will be 
assessed on the basis of current market conditions, 
when, in fact, the minerals may not be extracted 
and marketed for years or even decades.

If it were practical or possible to uniformly value 
such reserves, the market for severed mineral rights 
would be much more robust. However, property 
owners and potential purchasers do not have the 
means or the ability to look below the surface of the 
real property and accurately determine the value of 
the mineral content within the earth or the costs of 
extracting such minerals.

The practice of valuing and assessing unde-
veloped reserves raises additional public policy 
concerns. Much of the undeveloped land in Utah is 
owned by farmers and ranchers.

A decision requiring valuation and assessment 
of undeveloped reserves could force farmers and 
ranchers to sever their estates, enter into possibly 
unfavorable leases, or potentially lose their property 
as a result of the inability to pay taxes on the value 
assessed for undeveloped mineral reserves.

Requiring mineral interest holders to pay taxes 
on reserves of unknown value before those min-
eral interests are generating any income could force 
owners to sell mineral interests or to accelerate 
production in an attempt to generate revenue. Such 
an acceleration of production could have adverse 
consequences on the environment, agriculture, and 
other community interests.
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Based on all of these considerations, the Jordans 
and supporting amici asked the Utah Supreme Court 
to refrain from imposing a duty to assess undevel-
oped mineral reserves on any assessing authority.

Notwithstanding the insurmountable challeng-
es in valuing and assessing undeveloped mineral 
estates, the Jensens and UAC claimed that all 
undeveloped mineral estates are currently assessed 
through the local assessment process and, as a 
result, even the severed mineral interests are con-
veyed in tax sales when the surface interest is seized 
and sold for delinquent taxes.

This interpretation of law presents serious con-
stitutional issues.

if a CounTy’s generaL 
assessmenT of a surfaCe 
esTaTe is deemed To 
inCLude The assessmenT of 
undeveLoped, severed mineraL 
esTaTes, ConsTiTuTionaL 
issues wiLL CLoud The TiTLe

In the Jordan v. Jensen case, the Jensens and UAC 
took the position that severed, undeveloped mineral 
estates are not required to be separately assessed, 
but are implicitly included in the local assessment 
of surface estates. Under Utah law, the counties are 
required to “assess all property located within the 
county which is not required by law to be assessed 
by the [C]ommission.”17

The Jensens argued that if the Commission is 
only required to assess “valuable” mines under Utah 
Code Ann. § 59-2-102(24), then the Commission’s 
authority to assess does not arise until production 
begins on the severed mineral estate and production 
of minerals is reported to the Commission.

Therefore, because undeveloped mineral inter-
ests are “not required by law to be assessed by the 
[C]ommission,” the Jensens claimed that Utah law 
requires the counties to assess undeveloped mineral 
interests.

The Jensens and UAC acknowledged that the 
counties in Utah have never tried to value sev-
ered, undeveloped mineral estates. Nevertheless the 
Jensens and UAC took the position that the general 
assessments of surface estates should be presumed 
to include the value of the undeveloped mineral 
estate—whether severed or not and regardless of 
whether the mineral estate is given any value by the 
assessing county.

The argument that a general assessment includes 
both the surface estate and mineral estate is not 
entirely unreasonable when it concerns a real prop-
erty estate that has not been severed. According to 
the Jensens, a general assessment must include an 
assessment of the mineral estate because a contrary 
interpretation of the law would mean that any time 
there is a tax sale of real property, that has not been 
severed, the mineral estate would be severed from 
the surface estate as a result of the sale.

If that were to happen, the delinquent owner 
would lose the surface estate in a tax sale, but retain 
the mineral estate. This would not be the result, 
however, if a general assessment of real property, 
that has not been severed, is presumed to include 
the value of the mineral estate.

The problem, however, is that the Jensens and 
UAC claimed that a general assessment of a severed 
surface estate includes an assessment of any and all 
severed mineral estates below that surface estate, 
even though the mineral estate(s) has separate 
ownership and the mineral interest owner(s) do not 
receive notices or bills for property taxes or regard-
ing tax sales.

In their responses to the Jensens’ appeal, the 
Jordans, the Commission, and the Farm Bureau 
Amici focused their analysis on the issue of whether a 
general assessment of a severed surface estate is also 
an assessment of the severed undeveloped mineral 
interest. Whether a general assessment includes all 
surface and subsurface interests was not addressed.

Historically, the counties do not issue assess-
ments for severed, undeveloped mineral estates; 
rather, assessments typically are for the value of the 
surface estate and improvements thereon. Those 
assessments and property tax notices are only sent 
to the owners of the surface estates.

If an assessment for the surface estate were 
deemed to include an assessment for the severed, 
undeveloped mineral estate, an owner of a mineral 
estate will have never received notice of property 
tax assessments for the overlying surface estate, nor 
will the owner have received notice from the County 
when property tax payments have not been made. 
The owner of an undeveloped mineral estate could 
lose their property due to nonpayment of property 
taxes by an unrelated party—the owner of the sur-
face interest.

If assessments of surface estates were deemed to 
include the value of severed, undeveloped mineral 
estate, the owners of undeveloped mineral interests 
could only protect their interests by tracking own-
ership of the surface estate and making sure that 
property taxes are being paid—even if that meant 
paying the property taxes themselves.
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Under the Jensens and the UAC interpretation of 
law, once property is seized for the surface owner’s 
failure to pay property taxes, the owner of the sev-
ered mineral estate (if they are even aware of the 
pending tax sale) could only protect their property 
interest by paying all property taxes owed by the 
delinquent owner of the surface estate.

If, as the Jensens and the UAC suggest, the tax 
sale takes place and conveys the severed, undevel-
oped mineral interests along with the surface inter-
ests, the title conveyed to the tax sale purchaser is 
clouded due to the lack of constitutionally required 
notice to the owner of the severed mineral estate.

In Jordan v. Jensen, the Utah Supreme Court 
clearly recognized that the owner of a severed, 
undeveloped mineral interest has a constitutional 
right to notice of a tax sale before its interest can be 
conveyed away.

This holding is instructive when one consid-
ers the Jensens and the UAC claim that a general 
assessment of a surface interest includes an assess-
ment of the severed mineral estate.

Inasmuch as the owner of a severed mineral 
interest has a constitutional due process right, the 
Jensens and the UAC claim that a general assess-
ment includes an assessment of the severed mineral 
interest such that tax sale of a surface right conveys 
the severed mineral interest appears to have been 
implicitly rejected by the Jordan v. Jensen Court.

The owner of the severed mineral estate in that 
case had never received property tax bills, notices 
of failure to pay taxes, or notice of the tax sale. The 
Utah Supreme Court held that the tax title conveyed 
at the tax sale was “void to the extent that it pur-
ports to convey the Jordans’ mineral interest.”18

ConCLusion
Assessing undeveloped mineral estates is replete 
with problems of practicality and constitutionality. 
Practical problems with identifying and valuing hid-
den reserves include the difficulty of predicting the 
quality and quantity of the reserves.

The only practical way to uniformly estimate 
value is to begin production, at which point the min-
erals are subject to assessment by the Commission 
anyway.

Constitutional requirements of uniformity make 
valuing undeveloped mineral estates expensive and 
impractical. As a consequence, severed, undevel-
oped mineral estates appear to escape assessment 
and taxation altogether.

Unless and until there are legislative changes 
requiring assessment of such undeveloped mineral 
estates, this appears to be the only workable option.
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