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A Reminder from the Bench: 
Reasonableness Matters
Charles A. Wilhoite, CPA

Family Law Valuation Insights

There are many capable and qualified financial analysts throughout the country who are 
able to serve effectively as financial experts in a marital dissolution setting. Regularly, courts 
issue decisions that serve as a reminder that qualifications and experience are necessary for 
financial experts to produce supportable expert opinions. However, such expert opinions still 

may not persuade the court if they fail, in any respect, the test of reasonableness.

inTroducTion
Legal counsel frequently retain the services of 
valuation analysts (“analysts”) to serve as financial 
experts to assist with the property settlement and 
property division aspects of marital dissolutions. 
Typically, the analyst will be retained to provide 
an independent opinion regarding the value—as 
defined by the relevant jurisdiction—of a business 
or business interest included within a marital estate.

When legal counsel selects the analyst, the 
selection typically is based on consideration of 
numerous factors regarding an analyst, including 
the following:

1. Education and training

2. Relevant professional certifications

3. Experience valuing companies comparable 
to the company(ies) subject to property 
division

4. Testimony experience

One characteristic or trait that qualified and 
experienced analysts who serve in the expert wit-
ness role are assumed to possess is reasonableness. 
Education, training, certifications, and experience 
may provide the technical foundation required for 
an analyst to produce and deliver opinions that are 
technically correct and consistent with relevant 
standards. However, the demonstrated application 
of reasonable judgment when applying generally 
accepted valuation procedures in an engagement 

setting often is the key factor in determining which 
opinion offered to the court will be given the great-
est weight in the court’s ultimate decision.

The following discussion summarizes two recent 
court decisions that clearly emphasize the fact that 
judges attribute great weight to the simple concept 
of reasonableness when forming opinions.

In Bowe v. Vogel (Vogel), the court determined 
that it was unreasonable to rely on the opinion of 
value of the wife’s expert resulting from the direct 
capitalization method because the normalized 
earnings level placed too much emphasis on the 
subject company’s projected earnings for the com-
ing year.

In Noble v. Noble (Noble), the court ruled that it 
was unreasonable to value the subject political con-
sulting firm based on a long-term projection, devel-
oped by the wife’s expert. The projection included 
a significant increase in revenue and earnings every 
presidential election year over a 20-year projection 
period.

The court’s decisions in Vogel and Noble, and 
the concept of reasonableness, are discussed in the 
following sections.

summary oF VogeL
Vogel was a dissolution of marriage action in 
which the parties maintained significant ownership 
interests in real estate and real-estate-related 
businesses. The husband and wife had been married 
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for approximately 19 years at the time of the 
dissolution—initiated January 2014. During the 
course of the marriage, the husband developed 
significant expertise, and achieved significant 
success, in the real estate field.

At the time of the dissolution, the husband and 
wife had amassed significant assets and wealth. 
Included within the asset base of the marital estate 
were numerous business ownership interests. Of 
particular interest, and the focus of the following 
discussion, was the marital estate’s ownership of a 
combined 58.32 percent ownership interest in the 
equity of Land Advisors Organization, LLC (LAO).

In rendering her decision, the Honorable Ronee 
F. Korbin Steiner stated:

The selection of an appropriate valuation 
date is at issue in this matter, along with the 
identified value of the business including 
whether discounts should be applied and/
or whether the Court should apply a fair 
value or fair market value standard to the 
business. For the purpose of the dissolution, 
the parties have a 58.2% interest in Land 
Advisors Organization (LAO), the land bro-
kerage firm. . . .

With regard to business valuation consider-
ations, certain issues were addressed in the deci-
sion that often exert a significant impact on 
property settlement and property division in a 
marital dissolution. After providing a brief sum-
mary regarding LAO and the company’s operating 
history, the subsequent sections discuss the issues 
identified by the court. 

LAO
LAO represented a national land brokerage com-
pany that was established in 1987. LAO had offices 
in 10 states, which enabled the company to serve 
approximately 22 markets. With a focus solely on 
the brokerage of raw land, LAO operated as a highly 
ranked business in the industry, and reportedly was 
unlike any other business of its type in the country.

In addition to maintaining ownership in LAO, 
the husband also served as a commissioned broker 
at LAO. 

In the years leading to the trial, LAO experi-
enced significant volatility in revenue and earnings.  
Exhibit 1 summarizes the LAO reported revenue 
for calendar years 2010 through 2015, and manage-
ment’s projected revenue level for 2016 (as of year-
end 2015).

Earnings demonstrated volatility comparable to 
that reflected in reported revenue for LAO over the 
period identified. The court’s decision recognizes 
and acknowledges the cyclical, volatile nature of the 
real estate industry, and the expectation that such 
volatility would necessarily exert an impact on the 
value of LAO at different points in time.

The Appropriate Valuation Date
The impact of expected volatility in operating 
results for LAO was an important consideration of 
the court. Recognizing the nature of LAO opera-
tions, the husband and wife jointly retained Kotzin 
Valuation Partners (KVP) to estimate the value of 
LAO to facilitate the property division. The engage-
ment completed by KVP ultimately resulted in KVP 
providing opinions of value regarding LAO effective 
as of December 31, 2013, December 31, 2014, and 
December 31, 2015.

Specifically, KVP rendered (1) a “valuation” 
opinion effective as of December 31, 2013 (the 
“2013 Valuation”), (2) a “calculation” opinion effec-
tive as of December 2014 (the “2014 Calculation”), 
and (3) a “calculation” opinion effective as of 
December 31, 2015 (the “2015 Calculation”).

Because the dissolution was initiated in January 
2014, and due to the extended term of the divorce, 
KVP received multiple requests to “update” the 
2013 Valuation. The fact that multiple opinions of 
value regarding LAO were provided to the Court by 
a jointly retained valuation analyst forced the Court 
to render an opinion regarding the most appropriate 
valuation date. 

In arriving at a final opinion regarding the 
appropriate valuation date, the Court considered 
the “cyclical and volatile nature of the industry,” 

($mil.) 2010 2011 2012 2013 2014 2015 Average 
Projected 

2016 
Revenue 6.8 9.8 16.5 20.1 18.2 13.1 14.1 19.0 

Exhibit 1
LAO Reported and Projected Revenue
Calendar Years 2010 to 2016
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determining that the valuation date of December 
31, 2014, was appropriate. The court also cited the 
following factors as considerations in forming an 
opinion regarding the appropriate valuation date:

1. Because the original trial date was 
set for November 23 and 24, 2015, 
there was no reason for the husband 
to believe that the court could be pre-
sented a valuation opinion based on a 
December 31, 2015, valuation date.

2. The projections of the LAO were sig-
nificantly higher than the company was 
performing.

3. Evidence reflected that homebuilders 
overbought in 2012 and 2013.

4. There was no evidence presented that 
the husband purposefully curtailed his 
work efforts in 2015 to drive down the 
value conclusion of LAO. 

5. Under cross-examination, KVP admit-
ted that 2015 income assessments 
resulted in the overstatement of the 
value of LAO in the 2014 Calculation.

Fair Value or Fair Market Value
In arriving at an opinion regarding whether the fair 
value or fair market value standard was relevant 
with regard to the marital estate’s 58.32 percent 
equity interest in LAO, the court cited numerous 
factors in arriving at the conclusion that fair market 
value was appropriate:

1. Testimony provided by independent legal 
counsel who helped develop the LLC oper-
ating agreement established that a 58.32 
percent equity interest in LAO did not con-
fer control to the marital estate. The oper-
ating agreement clearly established that a 
60 percent “supermajority interest” was 
required for control.

  While the husband served as the man-
ager, but not the managing member, of a 
related LLC that owned an interest in LAO, 
it was determined that the husband did 
not control the ownership of the related 
LLC. Therefore, contrary to the position 
posited by the wife’s analyst, it would be 
inappropriate to aggregate the related LLC 
ownership interest in LAO with the marital 
estate’s ownership interest, which would 
have resulted in a supermajority interest.

2. The operating agreement of LAO, and testi-
mony provided by independent legal coun-
sel, established that there were significant 
limitations on the ability to transfer an inter-

est in LAO, including the required approval 
of a majority interest of the nontransferring 
members and the written consent from all 
members to the transfer of all rights. The 
only transferable rights included the right to 
receive distributions, profits and losses if the 
supermajority agreed to the transfers.

3. The effective transfer of the LAO interest 
would not enable the husband to provide 
any assurance that the purchaser would 
become the manager of LAO, and the hus-
band has no legal ability to confer such a 
right.

4. A sale of LAO in its entirety would require 
all members to consent.

5. The husband is effectively purchasing his 
wife’s interest currently, tax-free to the 
wife. Uncertainty exists regarding wheth-
er the husband will ever realize cash in 
exchange for the 58.32 percent interest in 
LAO, although it is likely he will “continue 
to earn significant funds through commis-
sions and/or distributions.”

  Even if the husband is included in a sales 
transaction (a transaction that requires the 
consent of all the owners of LAO), “a buyer 
of his interest is only going to be willing to 
pay him a discounted amount for it because 
it is not a controlling interest.”

Based on consideration of the factors identified, 
the court concluded that fair market value was the 
appropriate standard. Further, the court accepted 
discounts for lack of control and lack of marketabil-
ity of 15 percent and 25 percent, respectively.

Reasonableness
While issues regarding the relevant valuation date 
and the relevant standard of value were significant 
in the court’s decision, possibly of equal significance 
was the court’s opinion regarding an important 
assumption incorporated in the valuation process. 
This assumption relates to the development of a 
reasonable level of normalized earnings in the direct 
capitalization method.

In summary, the opinions of value KVP pre-
sented regarding LAO as of each valuation date 
were based on the direct capitalization method. 
To complete the direct capitalization method as 
of each of the three valuation dates, KVP applied 
differing levels of weight to projected LAO operat-
ing results for the year immediately following each 
valuation date.
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Willamette Management Associates was retained 
as the valuation analyst for the husband to provide 
a critique and rebuttal calculation, and this author 
served as the testifying expert. We argued that the 
KVP value conclusions as of each valuation date 
were overstated based on the fact that KVP had 
attributed excessive weight to management’s pro-
jected operating results. 

KVP applied 40 percent weight to the LAO 
management projections and 60 percent weight to 
historical (average) results for the purpose of esti-
mating normalized earnings included in the direct 
capitalization analysis.

During the course of trial, the following points 
were established:

1. LAO operated in a cyclical industry, result-
ing in earnings expectations that are highly 
variable and difficult to project on an annu-
al basis.

2. LAO “likely case” management projections 
were viewed internally as a “motivational 
tool” for commissioned agents.

3. LAO projected revenue for 2014 and 2015 
was 40 percent higher and 27 percent high-
er, respectively, than actual revenue.

As stated by the court:

The Court finds that relying on the 2015 
“likely case” projection—representing a one-
year, single period projection of revenue—to 
estimate the value of a highly cyclical busi-
ness, without considering a normal operating 
period to develop a reasonable estimate of 
sustainable, long-term earnings for LAO, ren-
ders the Kotzin Calculation for 2014 flawed 
and unreliable as to the ultimate value. 

While the court acknowledged that there was 
subjectivity involved in the process of estimating 
normalized earnings for LAO, the court favored our 
weighting—25 percent to management projections 

and 75 percent to historical average earnings—citing 
the fact that we considered a longer operating history 
for the purpose of developing the weights applied. 

In essence, the court took notice of the fact that 
LAO had achieved the 2016 management projected 
revenue level only once in the prior five-year operat-
ing period. While this would translate into a weight 
(i.e., “probability”) of 20 percent, the court appears 
to have taken notice of the fact that applying a 25 
percent weight, rather than a 20 percent weight, to 
management projections was not in favor of the hus-
band, who had retained us.

Exhibit 2 presents a summary of the fair value 
and fair market value conclusions regarding LAO as 
of December 31, 2014, presented to the court.

Based on the considerations previously described 
and related testimony and evidence presented, the 
court concluded that the appropriate indication of 
the value of LAO as of December 31, 2014, was our 
estimate of the fair market value of $5,518,000.

summary oF nobLe
Noble represented a dissolution of marriage action 
in which the parties maintained a 100 percent own-
ership interest in Noble Associates, LLC (NALLC) 
and a 60 percent ownership interest in DC London, 
Inc. (DC London). The parties stipulated to a 
December 31, 2014, valuation date.

In rendering his decision, the Honorable Joseph 
Kreamer stated:

Although the parties’ experts have multiple 
areas of disagreement, the two critical ones 
are (1) whether it is proper to combine the 
two entities in order to properly value the 
community interest, and (2) how to view 
DC London’s performance in 2012. . . .

The two areas of disagreement identified by the 
court resulted in a significant difference in value 
opinions offered. The wife’s analyst, Dwight Duncan 

Fair Value 
Low

Indication

Fair Value 
High

Indication Fair Value 

Fair Market 
Value
Low

Indication

Fair Market 
Value
High

Indication
Fair Market 

Value

KVP $11,740,000 $15,094,000  $7,484,000 $10,139,000  

WMA   $8,655,000   $5,518,000 

Exhibit 1
LAO Reported and Projected Revenue
Calendar Years 2010 to 2016
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(Duncan), opined that valuing the two entities on 
a combined basis, and assuming that DC London’s 
2012 performance would be repeated on a regular 
basis was appropriate. As a result, and based on a 
20-year projection, Duncan concluded that the fair 
market value of the community interest was $12.5 
million.

Willamette Management Associates was retained 
as the valuation analyst for the husband. As the 
testifying expert for the husband, it was our opinion 
that the two entities should be valued separately, 
and that DC London’s 2012 performance was an 
anomaly that would not repeat. As a result, our 
combined opinion of the fair market value of the 
community interest was approximately $1 million.

After providing a brief summary regarding 
NALLC and DC London, the subsequent sections 
discuss the issues identified by the court. 

NALLC
NALLC represented a sole proprietor political con-
sulting firm established by the husband in 2008. In 
2009 and 2010, the firm experienced considerable 
growth when it was retained to develop strategy to 
challenge President Obama’s proposed health care 
reform. The health care strategy evolved into a 
strategy to win Republican seats in the U.S. House 
of Representatives. 

In calendar year 2010, the firm managed nearly 
$60 million in expenditures and activity in more 
than 100 Congressional districts. However, the hus-
band remained the sole employee of NALLC, with all 
operating activity implemented through the efforts 
of subcontractors.

NALLC continued to operate in 2011 and 2012, 
although activity was limited to managing an agree-
ment with a media vendor for ads related to the 
health care issue. The agreement expired at the end 
of 2012, and NALLC effectively became a dormant 
entity, although it retained ownership of a condo-
minium unit in Washington, DC.

DC London
DC London was established in 2010 as a national, 
full-service political consulting firm. According to 
the husband, DC London was formed in direct 
response to demands placed on the husband by a 
key client relationship to establish a more formal 
organization (relative to the sole proprietorship 
structure of NALLC). The goal was to develop a 
political consulting company that could take on 
larger projects and clients that required more indi-
vidual attention. Additionally, such an organization 
would be able to offer a full-service suite of capabili-

ties rather than offering only project management 
and the introduction of clients to vendors.

In 2012, and as a result of being selected to man-
age more than $300 million in funding provided by 
the Koch seminar with regard to the presidential 
election, DC London recognized gross revenue in 
excess of $47 million. The level of revenue recog-
nized in 2012 was six times higher than any other 
year and over $20 million more than the combined 
revenue for 2011, 2013, 2014 and 2015.

Should NALLC and DC London Be 
Valued on a Combined Basis?

At trial, the wife’s analyst testified that NALLC and 
DC London should be valued on a combined basis. 
The wife’s analyst testified that DC London essen-
tially was a continuation of NALLC, created by the 
husband to reduce the community’s interest in his 
business. Further, the wife’s analyst testified that 
the husband fraudulently conveyed the clients and 
goodwill of NALLC to DC London for no consider-
ation, and “gave” a portion of DC London to two 
individuals for no consideration.

In arriving at the opinion that NALLC and DC 
London should be valued as two separate entities, 
the court offered the following:

1. DC London was formed well before the 
husband filed for divorce, and if the hus-
band wanted to defraud his wife or other-
wise keep DC London’s revenue away from 
her, he would have filed earlier, before DC 
London’s revenues exploded in the 2011-
2012 timeframe.

2. The husband testified that the Koch net-
work wanted him to form a more formal 
organization to continue his work with 
them, and he was advised by legal counsel 
to create a new entity.

3. Testimony provided by one of two other 
owners indicated that the two other owners 
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in DC London were an important part of DC 
London’s ability to expand from NALLC’s 
one-man business model, and they would 
not have continued without having some 
stake in the business.

4. Finally, all of the evidence points to a con-
clusion that the formation of DC London 
actually benefited the community. DC 
London was able to seize on the opportuni-
ties with the Koch network following the 
2010 election, and this resulted in a signifi-
cant increase in revenue to the community.

As a result of the factors identified, the court 
concluded that (1) DC London was not created to 
defraud the wife and (2) the husband’s actions did 
not constitute a breach of fiduciary duty. Therefore, 
the court concluded, contrary to the position pos-
ited by the wife’s analyst, that there was no basis 
to combine the two entities for valuation purposes, 
stating that to do so “would essentially value a com-
pany that does not exist.” 

How Should DC London’s 
Performance in 2012 Be Viewed for 
Valuation Purposes?

In arriving at the opinion that DC London’s 2012 
operating results represented an anomaly, and 
should not be incorporated in the valuation of DC 
London, the court offered the following:

1. The testimony established that DC 
London’s exploding revenue in 2012 was 
due almost entirely to its relationship with 
the Koch network.

2. The husband’s testimony that DC London 
was essentially scapegoated after the 2012 
election and that the Koch network quickly 
shifted its resources elsewhere was uncon-
troverted.

3. Adding to DC London’s challenges, the hus-
band was publicly identified as “the dark 
money man” in a February 14, 2014, article 
published by Pro Publica. The article was 
not only critical of the husband’s role in 
funneling millions of dollars of the Koch 
network money through the Center to 
Protect Patient Rights, but also suggested 
that he excessively profited from his role 
with the Koch network.

4. It appears that there are no “cash cows” on 
the horizon that will ever provide anywhere 
near the level of revenue that the Koch net-
work provided in 2012.

In summary, the court agreed with the husband’s 
position that the circumstances indicated that DC 

London’s 2012 success should be considered a non-
recurring event.

As stated in the decision:

The Court is not particularly fond of the 
absolute nature of either approach, but under 
the circumstances, the court believes that 
Mr. Wilhoite’s approach provides the most 
accurate analysis. . . . The Court finds that 
Mr. Wilhoite’s characterization of 2012 as 
the year that DC London bought a winning 
Powerball ticket to be for the most part fair. 

The court did go on to state that while it believed 
that Willamette Management Associates had the 
better position regarding how to treat 2012, it 
was uneasy with an analysis that simply ignores a 
presidential election year. That having been stated, 
the court emphasized that it did not have a sound 
analytical basis to disagree with both analysts and 
simply insert its own 2012 revenue number, then 
attempt to utilize that number to create its own 
value for DC London. As a result, the court conclud-
ed it was appropriate to adopt our opinion regarding 
the value of NALLC and DC London.

concLusion
In both the Vogel and Noble matters, the decisions 
rendered by the court were affected significantly by 
the concept of reasonableness. In Vogel, the court 
concluded that the value opinion based on the 
direct capitalization method completed by a jointly 
retained analyst was overstated based on the fact 
that the analyst attributed unreasonable weight to 
company projections.

In Noble, the court concluded that the value 
opinion based on the discounted cash flow method 
completed by the wife’s analyst was overstated. In 
that matter, the wife’s analyst developed a projec-
tion for the subject company that incorporated the 
assumption that the operating results for the subject 
political consulting firm would increase dramati-
cally every four years as a result of the anticipated 
impact of the presidential election.

In summary, courts frequently remind legal 
counsel and financial experts that while educa-
tion, training, qualifications and experience are 
necessary to develop and render supportable 
opinions, such opinions may not per-
suade the court if they fail the test of 
reasonableness.

Charles Wilhoite is a managing director at 
Willamette Management Associates, based in 
the firm’s Portland, Oregon, practice office. 
Charles can be reached at (503) 243-7500, or 
at cawilhoite@willamette.com.


