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The recent recession has contributed to the discovery and unraveling of numerous Ponzi 
schemes. The bankruptcy cases of household names such as Madoff have spawned a 

tremendous volume of “clawback” actions. In these actions, trustees have sought to recover 
payments made to investors prior to the debtor bankruptcy filing on the grounds that 

such payments were fraudulent transfers. A trustee can avoid the time, effort, and cost of 
establishing actual or constructive fraud if he or she can convince the court to apply the 

Ponzi scheme presumption.  This discussion provides (1) an overview of the rationale behind 
the Ponzi scheme presumption and (2) advice for defendants faced with a fraudulent 

transfer claim and the assertion of the Ponzi scheme presumption.

introduction
In recent years, a multitude of investors, lenders, 
charitable organizations and individuals have found 
themselves on the receiving end of what have come 
to be known as “clawback” actions. These lawsuits 
are commenced by receivers and bankruptcy trust-
ees on behalf of the estates of individuals who have 
been engaged in massive frauds, often labeled, with 
varying degrees of accuracy, as “Ponzi schemes.” 

Invariably, these clawback actions seek the 
return of so-called “false profits”—that is, invest-
ment returns that have been realized by early inves-
tors at the expense of later investors—by alleging 
that such payments were fraudulent transfers.

the ponzi scheme presumption
In the numerous bankruptcy clawback actions that 
have resulted from the collapse of such fraudulent 
schemes, trustees have frequently asserted a prin-
ciple called the “Ponzi scheme presumption” in an 
attempt to simplify their burden of proof.

Typically, the plaintiff has to prove actual fraud 
through so-called “badges of fraud” or to prove 
constructive fraud through valuation evidence and 
testimony.

However, the Ponzi scheme presumption allows 
trustees to obtain a finding of actual fraud by simply 
showing:

1. that the transferor was engaged in a Ponzi 
scheme (often by virtue of a guilty plea or 
conviction) and

2. that the payment or transfer at issue was 
made in furtherance of that Ponzi scheme.

And once actual fraud is established, the burden 
immediately shifts to the defendant transferees, who 
in turn must establish that they took for value and 
in good faith.

Therefore, the presumption is a powerful tool. It 
can provide a trustee with a shortcut to liability and 
save the estate the financial burden of protracted 
and valuation-driven litigation. But, more impor-
tantly, the presumption can:

1. change the balance of the parties’ bargain-
ing positions and

2. force a settlement that favors the bank-
ruptcy estate.

The recent recession has contributed to the 
discovery and unraveling of numerous fraudulent 
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schemes. Fraudsters like Madoff, Petters, Pearlman, 
and Rothstein have become household names.

The bankruptcy cases of these individuals and 
their related companies have spawned a tremendous 
volume of clawback actions. In these actions, the 
trustees have sought to avoid or undo transfers and 
to force the recipients of those transfers to repay the 
money to the bankruptcy estate.

actual and constructive 
Fraudulent transFer claims 

These actions, as previously mentioned, often 
include claims to recover payments made by the 
debtor before it filed for bankruptcy on the grounds 
that such payments were fraudulent transfers. 

Generally, this claim requires the trustee to 
prove:

1.  that a transfer was made by the debtor with 
the actual intent to hinder, delay, or defraud 
a creditor (“actual fraud”) or

2. that the transfer was made by the debtor in 
exchange for less than reasonably equiva-
lent value while the debtor was subject to 
certain financial conditions such as insol-
vency (“constructive fraud”).1

These claims are not mutually exclusive. This is 
because a trustee may, and sometimes does, plead 
both claims with respect to the same transfer.

Badges of Fraud
To prevail on a claim for actual 
fraud, a trustee almost always 
relies on certain factors that 
courts have consistently rec-
ognized as tell-tale signs of 
fraudulent activity. These are 
known as “badges of fraud.”2

Badges of fraud include the 
following:

1. The transfer or obligation 
was to an insider.

2. The debtor retained pos-
session or control of the 
property transferred after 
the transfer.

3. The transfer or obligation 
was disclosed or concealed.

4. Before the transfer was 
made or obligation was 
incurred, the debtor had 
been sued or threatened 
with suit.

5. The transfer was of substantially all the 
debtor’s assets.

6. The debtor absconded.

7. The debtor removed or concealed assets.

8. The value of the consideration received by 
the debtor was not reasonably equivalent 
to the value of the asset transferred or the 
amount of the obligation incurred.

9. The debtor was insolvent or became insol-
vent shortly after the transfer was made or 
the obligation was incurred.

10. The transfer occurred shortly before or 
shortly after a substantial debt was incurred.

11. The debtor transferred the essential assets 
of the business to a lienor [who] transferred 
the assets to an insider of the debtor.3

Proving actual fraud can be a rather arduous task 
for an estate, however. This is because the trustee 
bears the burden of proof and must prove the exis-
tence of multiple badges of fraud, not just one.4

Indeed, although actual fraudulent transfer 
claims are often pled, they are rarely successful.

Fraudulent Transfer Claims
Constructive fraudulent transfer claims are much 
more commonly pursued by trustees. But, these 
claims are fraught with issues as well.
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To prevail on a claim for constructive fraud, the 
trustee bears the burden of proving that the value 
received by the debtor was not reasonably equiva-
lent to the value of what the debtor transferred—
that is, the debtor received far less than it gave.5

In addition, a trustee must prove that:

1. the debtor was insolvent at the time of the 
transfer or became insolvent as a result of 
the transfer,

2. the debtor had unreasonably small capital 
for the business or transaction in which it 
was engaged or about to engage,

3. the debtor intended to incur or believed it 
would incur debts beyond its ability to pay 
as those debts matured, or

4. the debtor made the transfer to an insider 
under an employment contract and outside 
of the ordinary course of business.6

the ponzi scheme presumption 
changes the landscape 

As an observer can see from the language of the stat-
ute, the burden on a bankruptcy estate of proving 
constructive fraud can be even more onerous than 
proving actual fraud. It often requires both parties 
to hire valuation experts to (1) conduct appraisals, 
(2) prepare expert reports, and (3) provide expert 
testimony.

Such expert valuations may involve the value of 
assets like (1) a business entity or going-concern 
business operation, (2) real property or intellectual 
property, or (3) interests (e.g.,  liens) in the afore-
mentioned assets.

Reasonably Equivalent Value and 
Solvency

Disproving or proving reasonable equivalence 
and solvency can be a time-consuming and costly 
endeavor. And, it is often a major deterrent in pur-
suing constructively fraudulent transfer claims to 
trial.

A trustee, however, can avoid the time, effort, 
and cost of establishing actual or constructive fraud 
if he or she can convince the court to apply the 
Ponzi scheme presumption. If the court finds that 
the Ponzi scheme presumption applies, the court 
will find that the transfer was made with actual 
fraudulent intent.

In such a case, the trustee will avoid the burden 
of introducing evidence of the badges of fraud, rea-
sonably equivalent value, or insolvency.

Those transfers subject to the presumption will 
be conclusively deemed to have been made with 
fraudulent intent. And, the burden will shift to the 
defendant transferee to demonstrate that it received 
the transfer for value and in good faith.

The Two-Part Test
In order for the court to apply the Ponzi scheme 
presumption, the trustee must satisfy a two-part 
test. First, the trustee must establish that the debtor 
actually operated a Ponzi scheme. Second, the 
trustee must establish that the subject transfer was 
made in furtherance of the Ponzi scheme.7

Regarding the first part of the test, it should be 
noted that there is no precise or uniformly accepted 
legal definition of a Ponzi scheme.8 Various courts 
have articulated general definitions of a Ponzi 
scheme.

One such definition is:

. . . an arrangement whereby an enterprise 
makes payments to investors from the pro-
ceeds of later investment rather than from 
profits of the underlying business venture, 
as the investors expected. The fraud con-
sists of transferring proceeds received from 
the new investors to previous investors, 
thereby giving other investors the impres-
sion that a legitimate profit making busi-
ness opportunity exists.9

Another court defined a Ponzi scheme as “a 
fraudulent investment arrangement in which returns 
to investors are not obtained from any underly-
ing business venture, but are taken from monies 
received from new investors.”10

The Securities and Exchange Commission 
describes a Ponzi scheme as “an investment fraud 
that involves the payment of purported returns to 
existing investors from funds contributed by new 
investors.”11

Regarding the second part of the test, courts 
have also provided various, though relatively con-
sistent, meanings to the phrase “in furtherance of.” 

One court held that a transfer is in furtherance 
of a Ponzi scheme if it is “essential to the continu-
ation of the scheme” and necessary for the scheme 
“to survive.”12 Another court held that “in further-
ance of” the fraud means “necessary for continua-
tion of the fraud.”13

It is important to note that this second element 
means that the Ponzi presumption does not negate 
the trustee’s obligation to prove actual or construc-
tive fraud with respect to all transfers made by 
a debtor who conducts a Ponzi scheme, but only 
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those transfers that are actually in furtherance of 
the scheme.

Legitimate transfers or transfers that are ancil-
lary to the fraud, such as paying a vendor, should 
not fall within the Ponzi scheme presumption.14

the rationale Behind the 
ponzi scheme presumption

The Ponzi scheme presumption has been justified 
is as follows:

One can infer an intent to defraud future 
undertakers from the mere fact that the 
debtor was running a Ponzi scheme. Indeed, 
no other reasonable inference is possible. 
A Ponzi scheme cannot work forever. The 
investor pool is a limited resource and will 
eventually run dry. The perpetrator must 
know that the scheme will eventually col-
lapse as a result of the inability to attract 
new investors, which, by definition, are 
meant to attract new investors. He must 
know all along, from the very nature of his 
activities, that investors at the end of the 
line will lose their money. Knowledge to a 
substantial certainty constitutes intent in 
the eyes of the law [citation omitted] and 
a debtor’s knowledge that future investors 
will not be paid is sufficient to establish his 
actual intent to defraud them.15

Additionally:

Clearly when a debtor is operating a Ponzi 
scheme he knows that he is going to defraud 
certain investors as sooner or later he will 
run out of money. Therefore, when an 
action is brought to recover payments that 
were part of the Ponzi scheme it is reason-
able to presume an intent to defraud.16

If a trustee succeeds on either type of fraudulent 
transfer claim, the recipient of the transfer bears the 
burden of proving that:

1. it gave value for the transfer and

2. it received the transfer in good faith.17

The Ponzi scheme presumption is a powerful tool 
for a trustee and a potential danger for a recipient 
of a transfer from an individual or entity associated 
with a fraud, especially a true Ponzi scheme. The 
presumption effectively operates as a substitute for 
the trustee’s proof of actual or constructive fraud.

The presumption allows a trustee to bypass 
the potentially onerous burden of proving multiple 
badges of fraud or the absence of reasonably equiva-
lent value.

The presumption eliminates the need for expert 
appraisals, valuation reports, and expert testimony 
regarding the reasonable equivalence (or lack there-
of) of the consideration exchanged between the 
debtor and the transferee.

The Ponzi scheme presumption essentially:

1. allows the trustee to skip various state and 
federal statutes and somewhat tricky case 
law,

2. allows the court to assume that the transfer 
was fraudulent, and

3. transfers the burden immediately to the 
recipient of the transfer, forcing it to prove 
that it took from the debtor for value and in 
good faith.

In short, it makes it much easier for a trustee 
to prevail on a fraudulent transfer claim, and elimi-
nates substantial defenses that are otherwise avail-
able to a transferee in defending against a fraudu-
lent transfer claim.

Normally, these are all potential hurdles to a 
trustee’s success on his or her fraudulent transfer 
claims and provide defendants with bargaining 
power in settlement negotiations.
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deFendants conFronted By the 
ponzi scheme presumption

If faced with a fraudulent transfer claim and the 
assertion of the Ponzi scheme presumption, a defen-
dant should vigorously oppose the presumption. The 
defendant should vigorously oppose the presump-
tion because it:

1. takes away potential defenses that are fac-
tually intensive and

2. can drive bargaining power in the context of 
settlement.

If the trustee asserts the Ponzi scheme presump-
tion, make sure that the debtor in bankruptcy, the 
transferor of the transfer at issue, and the perpetra-
tor of the fraud are the same person or entity. If not, 
argue that the Ponzi scheme presumption should 
not apply.

If the perpetrating individual or entity also had 
legitimate business operations, argue that the pre-
sumption need not apply. This is because the pre-
sumption’s underlying premise that the scheme or 
business will inevitably fail is not necessarily true 
in that context.

Additionally, highlight the fact that the Ponzi 
scheme presumption is an exception to the general 
rule. And, exceptions in the law are to be narrowly 
construed.

In certain circumstances, it may be worth argu-
ing:

1. that a Ponzi scheme is a specific type of 
fraud, and

2. that the fraud at issue is not a true Ponzi 
scheme.

This may be difficult given the ambiguity sur-
rounding the term “Ponzi scheme” and its increas-
ingly common use to refer to frauds that are not true 
Ponzi schemes.

summary and conclusion
Expensive and protracted valuation battles are usu-
ally fights that bankruptcy estates cannot afford 
and wish to avoid. Trustees have relied on—and will 
continue to rely on—the Ponzi scheme presumption 
to avoid such challenges.

It is important that a fraudulent transfer defen-
dant vigorously opposes the Ponzi scheme presump-
tion. That way, the fraudulent transfer defendant 
may retain all of its available defenses and bargain-
ing chips.
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